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CHAPTER 1 
 
 
 
 
INTRODUCTION 
 
 
 
 
1.1 Background of Topic 
 
 
  Claims under performance bonds or guarantees are frequently the subject of 
litigation in Malaysia.168 This is due to the fact that in most of the local standard forms of 
building contract, the performance bond and / or bank guarantee being one of the 
mandatory conditions upon the award of the contract.169  
 
 
  Performance bond and guarantees are intended to provide assurance to the owner 
of a project that the project will be completed.170 Regardless of the reason, if the main 
contractor fails to fulfill its contractual obligations, the owner, and those referred as 
insured or obligee, is protected by the surety against loss up to the amount of bond 
penalty. 171 Beside that, there are two significant benefits of performance bond i.e. the 
                                               
168
 Powell-Smith, V. (1992). Calls on Performance Bond in Malaysia-The Current Law. The Malayan Law 
Journal Articles. Vol. 2. 
169
 Ho Sook Chin, To Have and To Hold: Performance Bonds and Bank Guarantees, Available in 
Construction News & Views, The Quarterly Newsletter of JUBM & DLS, Issue 1 June 2006 
170
 How the owner derives benefit from a performance bond. Published date on July 05, 2000. Available in 
http://www.reedsmith.com. 
171
 Bockrath, J. T. (2000). Contracts and Legal Environment for Engineers & Architects. 6th Edition.  
United State: McGraw Hill Companies, Inc.  
 third party legal promise of strong financial standing and the right to immediate and 
unconditional payment where the payment obligation almost as good as cash.172  
 
 
In the current state of the construction industry, performance bonds are here to 
stay, but there are possible pitfalls when the time comes to call on the bond. The call on 
the bond as set out in that bond itself with order to be entitled for payment. 173 If the 
parties in dispute, before the dispute resolved, whether or not the prime contractor has 
performed its obligations under the contract and the client makes a call off the bonds.174 
 
 
A demand or call for payment under performance bond is almost predictable with 
preceeding for injunction relief 175 if there are any protests or any contestation from 
contractor or subcontractor to refrain the employer or contractor from gaining the benefits 
in performance bond. In case of LEC Contractors (M) Sdn. Bhd. V. Castle Inn Sdn. 
Bhd.176 the wordings of the bond herein this case read as follow: 
 
“If the Contractor (unless relieved from the performance by any clause of 
the Contract or by statute or by the decision of a tribunal of competent 
jurisdiction) shall in any respect fail to execute the Contract or commit 
any breach of his obligations thereunder then the Guarantor shall pay to 
the Principal up to and not exceeding the sum of Ringgit Malaysia: Four 
Million Eight Hundred Thousand only (RM4.8,) representing 5% of the 
Contract value or such part thereof, on the Principal’s written demand 
notwithstanding any contestation or protest by the Contractor or by the 
Guarantor or by any other third party.177  
                                               
172
 Low Kee Yang, (2003) The Law of Guarantees in Singapore & Malaysia, 2nd Edition, Singapore: 
LexisNexis Butterworth.   
173
 Micheal Teoh, Understanding Bonds and Guarantee Provisions in Construction Contracts in 
Construction Contract Conference on 29-30th September 2003 at Kuala Lumpur. 
174
 Ibid, Footnote 2.  
175
 Ibid, Footnote 6. 
176
 [2000] 3 MLJ 339 
177
 At page 347 of the judgment.  
 From the stated case above, a party may seek to injunctive relief when there are 
legal suit to be brought forward to the court.178 The subject to injunctive relief on 
performance bond is a complex and controversial one. This is because, injunction in 
performance bond occurred wherein surety party in arrangement of bond calling and 
acquired injunction order from the main purpose is to withhold the payment of 
performance bond to beneficiary.179 Different approaches have been used by the courts to 
lessen the severe impact in any of misjudged cases.180  
 
 
  By examining the principal’s perspective and the call had been made by the 
beneficiary, the court will provide clarification on whether to award injunction or not. A 
court will grant the relief if the party able to convince that without the relief there will be 
irretrievable damages due to inadequate compensation.181  Beside that, the injunction will 
be given if it is in exceptional circumstances where the courts will interfere with the 
machinery of irrevocable obligations assumed by banks.182 Fraud has been ruled to be an 
instance of such exceptional circumstances.183 
 
 
 
 
 
 
 
 
                                               
178
 The issues will depend on the facts of the case; the construction of the performance bond and the 
contract. See in Esso Petroleum Malaysia Inc. v. Kago Petroleum Sdn. Bhd. [1995] 1 MLJ 149 and 
American Cyanamid Co. v. Ethicon Ltd [1975] AC 396 
179
 Abdul Aziz Hussin & Abdul Rashid Abdul Aziz. (2001). Undang-undang Pembinaan: Bon-bon Gerenti 
dalam Kontrak Pembinaan. Pulau Pinang: Penerbit Universitti Sains Malaysia.  
180
 Ibid, Footnote 5.    
181
 Dixon. W. M. (2004) As good cash? The Diminution of the Autonomy Principle. Australian Business 
Law Review. 32(6): pp. 391-406. Acessed from http://eprints.qut.edu.au. 
182
 Siemens Integra Transportation System Sdn Bhd & Anor v. EKD Construction Sdn Bhd & Anor[2003] 
MLJU 475 
183
 See Esso Petroleum Malaysia Inc. v Kargo Petroleum Sdn. Bhd. [1995] 1 MLJ 149. 
 1.2   Problem Statement 
 
 
As discussed above, it shows how importance for having bonds and guarantee in 
construction contract. The purpose of holding a performance bond is to provide assurance 
that in the event of insolvency of, or default by, the contractor during the construction, 
the employer may secure payment or compensation from the solvent (and substantial) 
paymaster. Hence it is sometimes called “performance security”. It is obvious that any 
performance bond worth having should be in the form of an “irrevocable unconditional 
(or on-demand) bank guarantee”, on the premise that such instrument is “as good as cash 
in hand”.184 
 
 
However, performance bond or performance guarantee has been the subject of 
considerable litigation in recent years from any jurisdictions and in Malaysia. Several 
issues185 arise within the disputed cases are as follows: (1) whether an instrument is a 
conditional or an on-demand bond; (2) the effect of failure on the part of the beneficiary 
to give notices; (3) availability of an injunction to restrain the surety from paying after a 
call has been made by the beneficiary; (4) availability of an injunction to restrain a 
beneficiary from receiving payment after a demand has been made; (5) availability of an 
injunction to restrain a beneficiary from making claim; (6) availability of a Mareva 
injunction to freeze a call; (7) meanings of certain phrases used in the instruments; and 
(8) a duty to account for proceeds of a call.  Out of four from the stated issues above, 
indicates that injunction is the considerable issue in determining any relationship with the 
performance bond.  
 
 
 
                                               
184
 Ibid, Footnote 2. 
185
 Issaka Ndekugri. (1999). Performance Bonds and Guarantees: Construction Owners and Professionals 
Beware. Journal of Construction Engineering And Management.  125(6): 428-436 
 These issues arose because the possession of knowledge of the issues and 
principle should enable the construction and engineering industries and their legal 
advisers to better prioritize on which matter require extra attention in the drafting and 
negotiation of these instruments. Therefore, non-ambiguous legal principles should also 
contribute to reduction in litigation.186 In recent years, surety companies, contractors, and 
owners have struggled over the definition of the rights and liabilities flowing from 
performance bonds and every construction industry participants are advised to develop 
sufficient basic understanding of the rights and potential liabilities associated with the 
performance bond.187 Under such circumstances, an understanding of the legal principles 
involved is crucial.  
 
 
The discussions highlighted on the situation where the injunction applied by the 
party which have the equity interest on performance bond. Injunction arose when an 
improper conduct by a beneficiary of an on-demand performance bond i.e., calling the 
bond when there has been no breach or when he himself in breach of the underlying 
contract is apparent. For reasons of simplicity, on-demand performance bonds are 
hereafter referred to as performance bonds. The issuer is assumed to be a bank for the 
same reasons and the fact that it is the most common practice. It is also to be noted that in 
some of the cases to be referred to, although the judgments referred to performance 
guarantees, the instruments involved were performance bonds.188  
 
 
Since the injunction have given significant impact to the purpose of performance 
as a financial security to beneficiary, these question drag various inquiries such as; 
Whether the injunction is the best way to restrain the beneficiary to gain the benefits 
where there is existence of default from beneficiary or principal itself? Will the 
performance bond’s privilege being challenge by applying the injunction relief from the 
                                               
186
 Ibid, Footnote 18. 
187
 Smith, Currie & Hancock LLP’s, (2001), Common Sense Construction Law, A Practical Guide for the 
Construction Professional, New York: John Wiley & Sons, Inc.  
188
 Ibid, Footnote 18. 
 court? And it is very vital to know how the legal interpret the principles of injunction 
granting in the performance bond?   Thus, the above-mentioned questions are useful as 
the foundation of this research in searching the most relevant answers to those questions. 
 
 
Hence it is important and necessary for understanding the circumstances in 
performance bond, which will be available to the parties to a building contract. And from 
that, parties involved will clearly defined their rights and liability against bonds and 
guarantee to assist the respective party in construction contract.  
 
 
1.3 Objective of Topic 
 
 
The objective of the study is to identify legal principles used by the courts in 
granting or rejecting an application for injunction against bondsmen from making 
payment or against employer from receiving the bonds. The objective of the topic is spelt 
out through the analysis made on the common issues disputed throughout problem 
statement above. 
 
 
1.4 Scope of Topic 
 
The examination is based on cases related to building contract and any 
circumstances arising thereof, in connection to the building contract. Beside that, the 
cases selected which decided from by Malaysian courts. However, there are frills with 
relevant cases from other jurisdiction.  
 
 
 
 
 1.5 Significance of Topic 
                              
                                           
This study is hoped to give brief information on the bond application, 
management and its effectiveness in construction contract practice in order to be a 
reference to the Malaysian construction contract practice. Once they understand the basic 
principles, and realize their rights and liabilities in performance bond when the time of 
calling or receiving payment, the potential dispute might reduce.  
 
Beside that, it is significant if this study could identify the problems and recurring 
issues in court cases regarding bonds and guarantees in injunction relief to restrain the 
payment of bond and determining the principles involved in the court judgment.  
 
 
1.6 Methodology and Research Process 
 
 
In order to fulfill all the objectives of this topic, the method that need to be taken 
had been recognized and planned. All methods have been divided into stages as 
assessment of this research as shown in Chart 1.1. Beside that, the research process on 
this report generally consists of four (4) stages, i.e. 1st stage: Analysis of the problem, 2nd 
stage: Identification of issues commonly in dispute, 3rd stage: Finding of primary sources 
of relevant law and 4th stage: In-depth examination of the individual cases to extract the 
relevant legal principles. 
 
 
1.6.1 Problem Analysis 
 
 
As a necessary precondition, the basic concepts relevant to the study had to be 
understood. This understanding was acquired from textbooks, journals or any printed 
 sources. The subject of guarantees and bonds is still very specialized. Good 
understandings of the basic concepts to be used to refer to specific aspects were 
examined. The terms available in such as ‘‘contract,’’ ‘‘guarantee,’’ ‘‘bond,’’ 
‘‘performance guarantees,’’ ‘‘performance bond,’’ ‘‘security,’’ ‘‘performance security,’’ 
‘‘banking,’’ ‘‘suretyship,’’ and ‘‘construction law.’’ 
 
 
The information and data of this research will be obtained and collected from the 
analysis. Mostly the research will exercise the resources from two (2) basic types of 
sources. There are: 
 
 
1.6.1.1 Primary Data  
 
 
Primary data collected mainly from Malayan Law Journal, Singapore 
Law Report, Building Law Report, Construction Law Report and other 
law journals. It is collected through the LexisNexis law database. All the 
cases relating to the research topic will be collected in order to identify 
the problems and the recurring issues related to bonds and guarantees in 
Malaysia and overseas construction contracts. 
 
 
1.6.1.2. Secondary data 
 
 
Secondary research data will be retrieved from the books, standard form 
of building contract, articles and journals, seminars papers as well as 
Internet websites. These sources are important to complete the literature 
review chapter.  
 
 All the data that have been obtained will be systematically analyzed, interpreted, 
arranged and write up. 
 
 
1.6.2 Identification of Disputed Issues 
 
 
The present stage was essentially a formalization of the issue identification 
process through references to relevant law reports and articles in journals. The use of 
indexes of legal journals and law reports ensured the identification of every relevant case 
and article. 
 
 
The issues most commonly raised in litigation have two main sources. The first 
concerns the interpretation of the particular instrument, i.e., the nature and extent of the 
obligations undertaken by the bondsman or surety, whereas the second is about the 
circumstances in which a court may restrain a claim on the instrument or dealing with the 
proceeds of a successful claim. 
 
 
1.6.3 Identification of Relevant Case Law 
 
 
The outcome of the earlier stages was identification of the relevant questions and 
the establishment of trails of the law on each issue in the form of some relevant cases. 
Citatory were used to identify subsequent cases in which each case already identified was 
affirmed, applied, approved, considered, disapproved, distinguished, doubted, explained, 
extended, followed, not followed, overruled, referred to, or reversed.  
 
 
 1.6.4 In-depth examination of the individual cases to extract the relevant legal 
principles. 
 
 
Then, each case examined to extract the relevant legal principles accordance to 
the objective of this report. It mainly involves analyzing and writing.  
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 1.7 Terminology 
 
 
The following terms used frequently in this project report. Therefore, to 
preventing any misunderstanding and give benefit to non-legal readers, terminology is 
helping.  
 
 
1.7.1 Surety189 
 
 
Webster’s Dictionary defines surety as, ‘‘The state of being sure; A pledge or 
other formal engagement given for the fulfillment of an undertaking; the one who 
has become legally liable for the debt, default, or failure in duty of another.’’  
 
 
The Surety Association of America (SAA) has defined a surety bond as, ‘‘An 
agreement providing for monetary compensation should there be a failure to 
perform specified acts within a stated period.’’ 
 
 
1.7.2 Guarantees190 
 
 
A guarantee has been defined as an accessory contract by which the promisor (the 
guarantor) undertakes to be answerable to the promisee (the creditor) for the debt, 
default, or miscarriage of another person (the debtor), whose primary liability 
must exist or be contemplated (Halsbury’s 1993).  
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 1.7.3 Bonds191 
 
 
A bond is a promise by deed by one party to pay another a sum of money. A 
guarantee executed as a deed in which the guarantor undertakes to answer for the 
debt, default, or miscarriage of another by a monetary payment is therefore a 
bond. The bond may make payment unconditional, i.e., payment must be made on 
a demand by the promise or it could be conditional on defined events. The former 
type are referred to as a ‘‘first conditional bond’’ or an ‘‘on demand bond,’’ 
whereas the latter type is called a ‘‘conditional bond.’’  
 
 
In practice, a conditional bond is commonly referred to as a guarantee or 
performance guarantee, whereas the terms ‘‘performance bond’’ or even just 
‘‘bond’’ is reversed for unconditional bonds.  
 
 
1.7.4 Synonymous Title of Parties Involved192 
 
 
1. “Guarantor”, “Surety”, “Bondsman”, “Obligor”, (and in the case of some 
“on demand” or letter of credit situations “Bank” or  “Issuing bank”. 
2. “(principal) Creditor”, “Obligee”,  and, in some “on demand” situations, 
“Beneficiary” (who in the case of performance as opposed to payment 
bonds will normally be the construction owner, or in the case of some sub-
contracts the employing main contractor). 
3. ‘(principal) Debtor”, “Principal”, that is, the party whose obligation is 
guarantees, in performance bond, this will be the contractor or sub-
contractor.  
                                               
191
 Ibid, Footnote 18. 
192
 Wallace, I.N.D. (1995). Hudson’s Building and Engineering Contracts: Including the Duties and 
Liabilites of Architects, Engineers and Surveyors. 11th Edition. Vol. 2. London: Sweet & Maxwell Limited.  
  
 
 
 
 
 
 
 
 
 
CHAPTER 1 
 
 
 
 
  
 
 
 
 
CHAPTER 1 
 
 
 
 
INTRODUCTION 
 
 
 
 
1.1 Background of Topic 
 
 
  Claims under performance bonds or guarantees are frequently the subject of 
litigation in Malaysia.168 This is due to the fact that in most of the local standard forms of 
building contract, the performance bond and / or bank guarantee being one of the 
mandatory conditions upon the award of the contract.169  
 
 
  Performance bond and guarantees are intended to provide assurance to the owner 
of a project that the project will be completed.170 Regardless of the reason, if the main 
contractor fails to fulfill its contractual obligations, the owner, and those referred as 
insured or obligee, is protected by the surety against loss up to the amount of bond 
penalty. 171 Beside that, there are two significant benefits of performance bond i.e. the 
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 third party legal promise of strong financial standing and the right to immediate and 
unconditional payment where the payment obligation almost as good as cash.172  
 
 
In the current state of the construction industry, performance bonds are here to 
stay, but there are possible pitfalls when the time comes to call on the bond. The call on 
the bond as set out in that bond itself with order to be entitled for payment. 173 If the 
parties in dispute, before the dispute resolved, whether or not the prime contractor has 
performed its obligations under the contract and the client makes a call off the bonds.174 
 
 
A demand or call for payment under performance bond is almost predictable with 
preceeding for injunction relief 175 if there are any protests or any contestation from 
contractor or subcontractor to refrain the employer or contractor from gaining the benefits 
in performance bond. In case of LEC Contractors (M) Sdn. Bhd. V. Castle Inn Sdn. 
Bhd.176 the wordings of the bond herein this case read as follow: 
 
“If the Contractor (unless relieved from the performance by any clause of 
the Contract or by statute or by the decision of a tribunal of competent 
jurisdiction) shall in any respect fail to execute the Contract or commit 
any breach of his obligations thereunder then the Guarantor shall pay to 
the Principal up to and not exceeding the sum of Ringgit Malaysia: Four 
Million Eight Hundred Thousand only (RM4.8,) representing 5% of the 
Contract value or such part thereof, on the Principal’s written demand 
notwithstanding any contestation or protest by the Contractor or by the 
Guarantor or by any other third party.177  
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 From the stated case above, a party may seek to injunctive relief when there are 
legal suit to be brought forward to the court.178 The subject to injunctive relief on 
performance bond is a complex and controversial one. This is because, injunction in 
performance bond occurred wherein surety party in arrangement of bond calling and 
acquired injunction order from the main purpose is to withhold the payment of 
performance bond to beneficiary.179 Different approaches have been used by the courts to 
lessen the severe impact in any of misjudged cases.180  
 
 
  By examining the principal’s perspective and the call had been made by the 
beneficiary, the court will provide clarification on whether to award injunction or not. A 
court will grant the relief if the party able to convince that without the relief there will be 
irretrievable damages due to inadequate compensation.181  Beside that, the injunction will 
be given if it is in exceptional circumstances where the courts will interfere with the 
machinery of irrevocable obligations assumed by banks.182 Fraud has been ruled to be an 
instance of such exceptional circumstances.183 
 
 
 
 
 
 
 
 
                                               
178
 The issues will depend on the facts of the case; the construction of the performance bond and the 
contract. See in Esso Petroleum Malaysia Inc. v. Kago Petroleum Sdn. Bhd. [1995] 1 MLJ 149 and 
American Cyanamid Co. v. Ethicon Ltd [1975] AC 396 
179
 Abdul Aziz Hussin & Abdul Rashid Abdul Aziz. (2001). Undang-undang Pembinaan: Bon-bon Gerenti 
dalam Kontrak Pembinaan. Pulau Pinang: Penerbit Universitti Sains Malaysia.  
180
 Ibid, Footnote 5.    
181
 Dixon. W. M. (2004) As good cash? The Diminution of the Autonomy Principle. Australian Business 
Law Review. 32(6): pp. 391-406. Acessed from http://eprints.qut.edu.au. 
182
 Siemens Integra Transportation System Sdn Bhd & Anor v. EKD Construction Sdn Bhd & Anor[2003] 
MLJU 475 
183
 See Esso Petroleum Malaysia Inc. v Kargo Petroleum Sdn. Bhd. [1995] 1 MLJ 149. 
 1.2   Problem Statement 
 
 
As discussed above, it shows how importance for having bonds and guarantee in 
construction contract. The purpose of holding a performance bond is to provide assurance 
that in the event of insolvency of, or default by, the contractor during the construction, 
the employer may secure payment or compensation from the solvent (and substantial) 
paymaster. Hence it is sometimes called “performance security”. It is obvious that any 
performance bond worth having should be in the form of an “irrevocable unconditional 
(or on-demand) bank guarantee”, on the premise that such instrument is “as good as cash 
in hand”.184 
 
 
However, performance bond or performance guarantee has been the subject of 
considerable litigation in recent years from any jurisdictions and in Malaysia. Several 
issues185 arise within the disputed cases are as follows: (1) whether an instrument is a 
conditional or an on-demand bond; (2) the effect of failure on the part of the beneficiary 
to give notices; (3) availability of an injunction to restrain the surety from paying after a 
call has been made by the beneficiary; (4) availability of an injunction to restrain a 
beneficiary from receiving payment after a demand has been made; (5) availability of an 
injunction to restrain a beneficiary from making claim; (6) availability of a Mareva 
injunction to freeze a call; (7) meanings of certain phrases used in the instruments; and 
(8) a duty to account for proceeds of a call.  Out of four from the stated issues above, 
indicates that injunction is the considerable issue in determining any relationship with the 
performance bond.  
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 These issues arose because the possession of knowledge of the issues and 
principle should enable the construction and engineering industries and their legal 
advisers to better prioritize on which matter require extra attention in the drafting and 
negotiation of these instruments. Therefore, non-ambiguous legal principles should also 
contribute to reduction in litigation.186 In recent years, surety companies, contractors, and 
owners have struggled over the definition of the rights and liabilities flowing from 
performance bonds and every construction industry participants are advised to develop 
sufficient basic understanding of the rights and potential liabilities associated with the 
performance bond.187 Under such circumstances, an understanding of the legal principles 
involved is crucial.  
 
 
The discussions highlighted on the situation where the injunction applied by the 
party which have the equity interest on performance bond. Injunction arose when an 
improper conduct by a beneficiary of an on-demand performance bond i.e., calling the 
bond when there has been no breach or when he himself in breach of the underlying 
contract is apparent. For reasons of simplicity, on-demand performance bonds are 
hereafter referred to as performance bonds. The issuer is assumed to be a bank for the 
same reasons and the fact that it is the most common practice. It is also to be noted that in 
some of the cases to be referred to, although the judgments referred to performance 
guarantees, the instruments involved were performance bonds.188  
 
 
Since the injunction have given significant impact to the purpose of performance 
as a financial security to beneficiary, these question drag various inquiries such as; 
Whether the injunction is the best way to restrain the beneficiary to gain the benefits 
where there is existence of default from beneficiary or principal itself? Will the 
performance bond’s privilege being challenge by applying the injunction relief from the 
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 court? And it is very vital to know how the legal interpret the principles of injunction 
granting in the performance bond?   Thus, the above-mentioned questions are useful as 
the foundation of this research in searching the most relevant answers to those questions. 
 
 
Hence it is important and necessary for understanding the circumstances in 
performance bond, which will be available to the parties to a building contract. And from 
that, parties involved will clearly defined their rights and liability against bonds and 
guarantee to assist the respective party in construction contract.  
 
 
1.3 Objective of Topic 
 
 
The objective of the study is to identify legal principles used by the courts in 
granting or rejecting an application for injunction against bondsmen from making 
payment or against employer from receiving the bonds. The objective of the topic is spelt 
out through the analysis made on the common issues disputed throughout problem 
statement above. 
 
 
1.4 Scope of Topic 
 
The examination is based on cases related to building contract and any 
circumstances arising thereof, in connection to the building contract. Beside that, the 
cases selected which decided from by Malaysian courts. However, there are frills with 
relevant cases from other jurisdiction.  
 
 
 
 
 1.5 Significance of Topic 
                              
                                           
This study is hoped to give brief information on the bond application, 
management and its effectiveness in construction contract practice in order to be a 
reference to the Malaysian construction contract practice. Once they understand the basic 
principles, and realize their rights and liabilities in performance bond when the time of 
calling or receiving payment, the potential dispute might reduce.  
 
Beside that, it is significant if this study could identify the problems and recurring 
issues in court cases regarding bonds and guarantees in injunction relief to restrain the 
payment of bond and determining the principles involved in the court judgment.  
 
 
1.6 Methodology and Research Process 
 
 
In order to fulfill all the objectives of this topic, the method that need to be taken 
had been recognized and planned. All methods have been divided into stages as 
assessment of this research as shown in Chart 1.1. Beside that, the research process on 
this report generally consists of four (4) stages, i.e. 1st stage: Analysis of the problem, 2nd 
stage: Identification of issues commonly in dispute, 3rd stage: Finding of primary sources 
of relevant law and 4th stage: In-depth examination of the individual cases to extract the 
relevant legal principles. 
 
 
1.6.1 Problem Analysis 
 
 
As a necessary precondition, the basic concepts relevant to the study had to be 
understood. This understanding was acquired from textbooks, journals or any printed 
 sources. The subject of guarantees and bonds is still very specialized. Good 
understandings of the basic concepts to be used to refer to specific aspects were 
examined. The terms available in such as ‘‘contract,’’ ‘‘guarantee,’’ ‘‘bond,’’ 
‘‘performance guarantees,’’ ‘‘performance bond,’’ ‘‘security,’’ ‘‘performance security,’’ 
‘‘banking,’’ ‘‘suretyship,’’ and ‘‘construction law.’’ 
 
 
The information and data of this research will be obtained and collected from the 
analysis. Mostly the research will exercise the resources from two (2) basic types of 
sources. There are: 
 
 
1.6.1.1 Primary Data  
 
 
Primary data collected mainly from Malayan Law Journal, Singapore 
Law Report, Building Law Report, Construction Law Report and other 
law journals. It is collected through the LexisNexis law database. All the 
cases relating to the research topic will be collected in order to identify 
the problems and the recurring issues related to bonds and guarantees in 
Malaysia and overseas construction contracts. 
 
 
1.6.1.2. Secondary data 
 
 
Secondary research data will be retrieved from the books, standard form 
of building contract, articles and journals, seminars papers as well as 
Internet websites. These sources are important to complete the literature 
review chapter.  
 
 All the data that have been obtained will be systematically analyzed, interpreted, 
arranged and write up. 
 
 
1.6.2 Identification of Disputed Issues 
 
 
The present stage was essentially a formalization of the issue identification 
process through references to relevant law reports and articles in journals. The use of 
indexes of legal journals and law reports ensured the identification of every relevant case 
and article. 
 
 
The issues most commonly raised in litigation have two main sources. The first 
concerns the interpretation of the particular instrument, i.e., the nature and extent of the 
obligations undertaken by the bondsman or surety, whereas the second is about the 
circumstances in which a court may restrain a claim on the instrument or dealing with the 
proceeds of a successful claim. 
 
 
1.6.3 Identification of Relevant Case Law 
 
 
The outcome of the earlier stages was identification of the relevant questions and 
the establishment of trails of the law on each issue in the form of some relevant cases. 
Citatory were used to identify subsequent cases in which each case already identified was 
affirmed, applied, approved, considered, disapproved, distinguished, doubted, explained, 
extended, followed, not followed, overruled, referred to, or reversed.  
 
 
 1.6.4 In-depth examination of the individual cases to extract the relevant legal 
principles. 
 
 
Then, each case examined to extract the relevant legal principles accordance to 
the objective of this report. It mainly involves analyzing and writing.  
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 1.7 Terminology 
 
 
The following terms used frequently in this project report. Therefore, to 
preventing any misunderstanding and give benefit to non-legal readers, terminology is 
helping.  
 
 
1.7.1 Surety189 
 
 
Webster’s Dictionary defines surety as, ‘‘The state of being sure; A pledge or 
other formal engagement given for the fulfillment of an undertaking; the one who 
has become legally liable for the debt, default, or failure in duty of another.’’  
 
 
The Surety Association of America (SAA) has defined a surety bond as, ‘‘An 
agreement providing for monetary compensation should there be a failure to 
perform specified acts within a stated period.’’ 
 
 
1.7.2 Guarantees190 
 
 
A guarantee has been defined as an accessory contract by which the promisor (the 
guarantor) undertakes to be answerable to the promisee (the creditor) for the debt, 
default, or miscarriage of another person (the debtor), whose primary liability 
must exist or be contemplated (Halsbury’s 1993).  
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 1.7.3 Bonds191 
 
 
A bond is a promise by deed by one party to pay another a sum of money. A 
guarantee executed as a deed in which the guarantor undertakes to answer for the 
debt, default, or miscarriage of another by a monetary payment is therefore a 
bond. The bond may make payment unconditional, i.e., payment must be made on 
a demand by the promise or it could be conditional on defined events. The former 
type are referred to as a ‘‘first conditional bond’’ or an ‘‘on demand bond,’’ 
whereas the latter type is called a ‘‘conditional bond.’’  
 
 
In practice, a conditional bond is commonly referred to as a guarantee or 
performance guarantee, whereas the terms ‘‘performance bond’’ or even just 
‘‘bond’’ is reversed for unconditional bonds.  
 
 
1.7.4 Synonymous Title of Parties Involved192 
 
 
1. “Guarantor”, “Surety”, “Bondsman”, “Obligor”, (and in the case of some 
“on demand” or letter of credit situations “Bank” or  “Issuing bank”. 
2. “(principal) Creditor”, “Obligee”,  and, in some “on demand” situations, 
“Beneficiary” (who in the case of performance as opposed to payment 
bonds will normally be the construction owner, or in the case of some sub-
contracts the employing main contractor). 
3. ‘(principal) Debtor”, “Principal”, that is, the party whose obligation is 
guarantees, in performance bond, this will be the contractor or sub-
contractor.  
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CHAPTER 2 
 
 
 
 
 
  
 
 
 
 
CHAPTER 2 
 
 
 
 
PERFORMANCE BOND 
 
 
 
 
1.2 Introduction 
 
 
Most construction contractors are familiar with the process of obtaining surety 
bonds, but they may not be aware of the legal relationships which establish among the 
principal (the contractor), the obligee (usually the owner) and the surety. On the other 
hand, the contractor’s lawyers are aware of the rights and the obligations of the principal, 
obligee, and surety, but they may lack practical knowledge about the process of obtaining 
bonds.193 This lacking of understanding will convey to the dispute especially when the 
time for calling the bond.   
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 Therefore, in this chapter examines surety bonds that are used in construction 
industry specially, performance bond. From this examination, there are determinations on 
the nature of performance bond, the types, construction of the instrument, and the 
practice of calling the bonds. Accordingly, the framework will give general idea of the 
performance bond which will be incorporated to the next chapter that observed on 
injunction relief in performance bond.   
 
 
1.3  Surety Bond in Construction Contracts.  
 
 
Construction contracts are those that are entered into by employees and 
contractors for the purpose of performing and completing construction projects.194 On the 
one hand, when contractors enter into such contracts they extremely agree to accept two 
main responsibilities such as to complete the works195 and to pay all costs associated with 
the work.196 On the other hand, employees may require contractors to provide security of 
performance of those obligations in the form of surety bond. 197  
 
 
A construction surety bond is a financial instrument used generally when the first 
party (owner) has an agreement with a second party (construction company). This 
financial instrument serves as a guarantee to the first party from a third party (surety 
company) that a construction job (obligation) will be completed according to the terms 
and conditions within a written contract.198 Therefore, the bonds are fundamentally credit 
risks, the surety party will do well to consider in advance the principal’s financial status 
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 as well as his technical competence, experience, current work schedule and adequacy of 
the bid.199  
 
 
This evaluation gives the project owner comfort and security knowing that the 
contractor runs a well-managed, responsible, and financially sound firm and has the 
experience necessary for the specific project.200 In most construction project, bonds are 
needed to protect the owner. As a protection, the owner would like to have the surety; if 
the successful bidder does not enter into the construction contract (bid bonds covering 
this matter); the main contractor does not perform the works properly (the purpose of 
performance bond – which discussed in detail below); or main contractor does not pay 
the subcontractor and suppliers (payment bond to secure that non-payment).201 These 
circumstances are related to the types of surety bond available in the construction 
industry.  
                                    
 
1.4 Performance Bond  
 
 
A performance bond assures the beneficiary of the performance of the work 
involved up to the amount stated.202 The terms bonds and guarantees have similar 
meanings and used synonymously within the construction industry where the guarantees 
are documents that indemnify a beneficiary should default occur and usually provided by 
banks but performance bonds are usually issued by insurance companies.203 
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 In Teknik Cekap Sdn, Bhd v Public Bank Bhd 204, Shaik Daud JCA saying that: 
 
“….it relevant to find out what therefore is performance bond. As I see it, 
there is nothing special or unique in performance bond. It is in fact a 
written contract of guarantee by a bank, whereby they guarantee the due 
performance of contract and in the event of breach or non-performance of 
the contract; they guarantee to pay, on a written demand being made the 
sum stipulated in the guarantee. Therefore, a performance bond is nothing 
than a written agreement.  
 
 
Over decisions of Federal Court in Esso Petroleum Malaysia Inc v. Kago 
Petroleum Sdn Bhd205 where Peh Swee Chin FCJ said at p156: 
 
It is obvious that the word ‘bond’ is a loose, general term, used also to 
include a group of documents or legal instruments such as a contract of 
guarantee, or of indemnity or an undertaking to pay. Any attributive word 
before the word ‘bond’ usually refers to the purpose of the bond almost 
invariably contracts of guarantee and so named presumably to give that 
extra air of solemnity.  
 
 
As being stated on both cases above, the performance bond could be defined as a 
legal document which is independent of the construction contract. This bond is usually 
taken out by the contractor, usually with a bank or insurance company (in return for 
payment of a premium), for the benefit of and at the request of the employer, in a 
stipulated maximum sum of liability and enforceable by the employer in the event of the 
contractor’s default, repudiation or insolvency.206 A performance bond customarily 
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 covers any warranty period that may be required by the contract, the usual bond premium 
including one year of such coverage.207  
 
The principles are equally applicable to contracts between main contractors and 
sub-contractor. Performance bond have been used in public contracting.208 Local and 
central government have frequently requested a contractor to take out a bond for the due 
completion of work.209 In Public Works Department 203A, there is provision which 
clarified that on the performance bond is Clause 37 (a) where a performance bond is an 
agreement between the employer, the contractor and the third party (either bank or 
insurance company) that agrees to pay a sum of money to the owner if there were ‘non-
performance of the contract by the contractor’210.  
 
 
The amount of Performance Bond, which the contractor must provide, is five 
percent (5%) of the Contract Sum. This constraint of five percent (5%) had been stated in 
Clause 37 (a)211.  The Contractor’s liability is limited to the full amount of the bond even 
if the loss and expenses incurred by the employer is in excess of the value of the 
Performance Bond.212 
 
 
There also provided in Clause 37 of the I.E.M conditions. It is required as a 
condition precedent before commencement of any work under the contract for the 
contractor to deposit a performance bond in cash or Banker’s Draft or an approved 
Banker’s or Insurance Guarantee equal to five (5) percent of the Contract Sum for the due 
observance and performance of this contract.  
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Performance of the contract, which is the subject of the bond, determines the 
rights and obligations of the surety and the obligee.213 Upon the contractor’s failure to 
perform in full, the employer is entitled to call on the surety to make good the loss, up to 
the maximum amount of the bond.214 When the employer declares that a contractor has 
failed to perform the works adequately; the surety has normally three courses of action to 
follow:215 
1. Pay damages up to the full value of the bond; 
2. Engage another contractor to complete the work. If the face value of the bond is 
insufficient to cover the reasonable cost of so doing, the employer may called 
upon to make up the deficit;216 
3. Make such arrangements that the contractor is able to finish the works by 
providing the necessary financial and assistance; 
It is identified additional course of action which the surety should defend the action 
brought by the employer (recovering, if necessary, the costs of so doing from the 
contractor).217  
 
 
The penal sum of the performance bond usually is the amount of the main 
construction contract, and often is increased when change orders are issued. The penal 
sum in the bond usually is the upward limit of liability on a performance bond. However, 
if the surety chooses to complete the work itself through a completing contractor to take 
up the contract then the penal sum in the bond may not be the limit of its liability. The 
surety may take the same risk as a contractor in performing the contract.218 
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 But, the owner always misconception about the performance bond, where they 
believe that the surety will be respond immediately after gives notification of the 
contractor’s defaults. Before it will act; first, must identify whether the contractor is truly 
in default and not influences by the other factors. This because in certain circumstances, 
the default might be came from the owner itself or by force majeure.219 Second, the entire 
legal defense on the owner claims upon the default have been investigated and found to 
be of no gain220. 
 
 
Beside that, the owner also believed a surety bond is an insurance policy but in 
real situation, this bond not clarified as insurance to any non-performance works or 
defects.221 Insurance is a social device providing financial compensation for the effects of 
misfortune.222 A contract of insurance entered by two parties, whereby one, called as 
insurer, agrees to indemnify another person, called the insured, against a loss which may 
arise upon the occurrence of some event or to pay a certain definite sum of money on the 
occurrence of the particular event.223  
 
 
2.3.1 Performance Bond and Letter of Credit.  
 
 
 Letter  of credit to be called as performance bond if there is essence which 
referred to similar obligation with performance bond for defining the enforcement.224 In 
case Patel Holdings Sdn. Bhd. V. Estet Pekebun Kecil & Anors.225, a bank has created 
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 three (3) letter of credit for guaranteeing the contract performance on the surety value of 
RM 250,0020 which the wording of the letter as follows: 
 
“As consideration to…..herein, we to guarantee with value of RM 250,000 
as surety deposit required under that contract….” 
 
 
In Edward Owen Engineering Ltd v. Barclays Bank International Ltd226, Lord 
Denning MR stated the law as to performance bond as follows: 
 
A performance bond is a new creature so far as we are concerned. It has 
many similarities to a letter of credit, with which of course we are very 
familiar. It has been long established that when a letter of credit is issued 
and confirmed by a bank, the bank must pay it if the documents are in order 
and the terms of the credit are satisfied. Any dispute between buyer and 
seller must be settled themselves. The bank must honour the credit……. 
All this lead to the conclusion that the performance guarantee stands on a 
similar footing to a letter of credit. A bank which gives a performance 
guarantee must honour that guarantee according to its terms. It is not 
concerned in the least with the relations between supplier and the customer; 
nor with the question whether the supplier has performed his contractual 
obligation or not; nor with the question whether the supplier is in default or 
not. The bank must pay according to its guarantee, on demand, if so 
stipulated, without proof or conditions. The only exception is when there is 
clear fraud which the bank has notice.227  
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  The court has agreed with the judgment in Edward Owen’s case and case of 
United Trading Corp. S.A and Murray Clayton Ltd. v. Allied Arab Bank Ltd & Others228 
stated that performance bond is the same position as letter of credit which relying on 
responsibilities of bank to grant payment according to the letter’s wording. Because of 
that, Wan Adnan J said that letter of credit is a performance bond in Patel’s case.229  
 
 
Although there are similarities between letters of credit and performance bonds, 
they are not the same in either purpose or effect.230 Letters of credit are essentially 
bankers' internal documents.231  A performance bond is collateral and subsidiary to the 
principal contract and is not generally part of the financial transactions underlying the 
principal contract.232    
 
 
2.4 Types of Performance Bond  
 
 
There are several types of bond and the client must choose the right type if it is to 
be effective in providing the funds required.233 Performance bond can be classified into 
two categories; first is conditional bonds and the second one is unconditional or ‘on-
demand’ bonds.  
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As had been stated in one article by Professor Vincent Powell-Smith in Calls on 
Performance Bond in Malaysia234 is: 
 
‘Performance bond are traditionally categorized as being of two types. The first is 
the ‘single or simple ‘on demand’ bond, which is payable on demand or on 
production of whatever additional evidence the bond itself may specify. The 
second type of bond is the ‘double or conditional bond’ which is conditional upon 
a particular event or events. In that case, if in effect the bond guarantees the 
contractor’s performance the beneficiary seeking to enforce the bond must prove 
a breach of contract and recovers only the amount of damages which he has 
suffered as a result’ 235 
 
 
In case China Airlines Ltd v. Maltan Air Corp Sdn Bhd.236 where Dzaiddin FCJ stated 
that: 
 
‘A bank guarantee is a performance bond. There are two types of 
performance bond. The first type is a conditional bond whereby the 
guarantor becomes liable upon proof of breach of the terms of the 
principal contract by the principal and the beneficiary sustaining loss as a 
result of such a breach. The guarantor’s liability will therefore arise as a 
result of the principal’s default. The  second type is an unconditional or 
‘on demand’ performance bond which is so drafted that the guarantor will 
become liable merely when demand is made upon him by the beneficiary 
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 to prove any default by the principal in performance of the principal 
contract’237.  
 
 
Consequently, either a performance bond is a conditional or unconditional must 
depend on the construction of the terms of the bond and its intent.238 There is several 
court decisions which obviously categorized the types of performance bond referred to 
the construction of wording; as follows:239 
 
  
Cases 
 
Bond’s Wording 
 
 
Unconditional 
Bond 
 
 
 
Esso Petroleum Malaysia 
Inc v. Kago Petroleum Sdn 
Bhd240 
 
 
 
In consideration of Esso 
agreeing…..we hereby unconditionally 
and irrevocably guarantee the payment 
to Esso, RM466, 562. 
 
Patel Holdings Sdn Bhd v. 
Estet Pekebun Kecil & 
Anors241 
 
 
 
 
Malaysia Overseas 
 
In consideration of ... we hereby 
guarantee you the sum of $250,000 
…under the said contract and shall 
become payable by us on request by 
you without your having to assign any 
cause for any request. 
 
Payment of the $ 1.5 million in favour 
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 Investment Corporation 
Sdn Bhd v. Sri Segambut 
Supermarket Sdn Bhd242 
of the owner.  
 
 
 
  
Cases 
 
Bond’s Wording 
 
 
On demand 
Bond 
 
 
Teknik Cekap Sdn, Bhd v. 
Public Bank Bhd243  
 
 
 
 
Esal (Commodities) Ltd v. 
Oriental Credit Ltd244 
 
 
 
Pembinaan Maluri Sdn 
Bhd v. Prudential 
Assurance Sdn Bhd245 
 
 
If the sub-contractor….in any respect 
fail to execute the contract or commit 
any breach of his obligations 
thereunder then the guarantor shall 
pay… 
 
We undertake to pay the said amount 
on your written demand in the event 
that the supplier fails to execute the 
contract in perfect performance.  
 
To secure performance of a sub-
contract. The bond was subject to the 
condition that the contractor had 
breached the said contract.  
 
 
Table 2.1: Examples of wording in ‘Unconditional Bond’ and ‘On demand Bond’ 
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 2.4.1 Conditional Bonds 
 
 
In certain instances ‘on demand’ bonds are being requested, whereby payment by 
the surety can be demanded without the need to prove breach of contract or damages 
incurred as a consequence. It is therefore important to check the conditions in detail and 
to ascertain the cost of providing the bond prior to agreeing fee levels and terms of 
appointment.246  
 
 
In a conditional bond, the liability of employer is conditioning out the prescribed 
events where in construction cases, commonly the contractor default in committing their 
works and failure to complete the work on time that had been stipulated in the contracts. 
Here, comes the right of the employer on the terms of the bonds. If the employer could 
prove the breach and the loss suffered, the bonds is merely expressed to be activated. But, 
must be acknowledged that the bonds not absence immediately before the term of 
‘default’ determined in detailed.  
 
 
Therefore, in practice terms, the conditional bonds should be considered as a 
security for damages which the employer may recover in the action against the 
contractor247. This amount had been stipulated in contract and prescribed the payment 
sum in the certification of default by the part of the contractor by some authority where in 
this case that used PWD 203A form; superintending officer will issue that certificate.    
 
 
Generally conditional bonds can be identified by; 248 wording which makes 
payment under the bond conditional upon the proof of breach of the underlying contract 
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 (as opposed to mere notice of a breach) by the contractor; the existence of notice 
provisions as to the existence of a default or of the intention to claim, as conditions 
precedent to any call on the bond; the bond being signed by the contractor. Unlike the 
unconditional bond, the conditional bond depends on the obligations owed by the 
contractor to the owner under the contract, and the contractor must be a party to it; and 
the absence of words typically found in unconditional bonds such as: "…on receipt of its 
first demand in writing…the bank/surety will fulfill its obligations under the bond without 
any proof or conditions…” 
 
 
2.4.2 Unconditional Bonds 
 
 
Unconditional bonds or ‘on demand’ bond is differ than conditional bonds where 
the contractor has to pay the sum assured on the demand by the employer without proof 
of default. The contractor may be entitled to insist that the demand should be made in a 
form prescribed in the bond. Under English law, the unconditional bonds are treated as 
unchangeable letters of credit. The courts will enforce payment except where there is 
clear fraud by the employer notice249. 
 
 
In certain circumstances unconditional bonds are required when there were sum 
of money for a specific purpose against the contractor. The contractor might enjoys the 
used of funds otherwise the employer be protected away and improves the cash flow. 
This application more to the retention sum where the employer expects that he was 
entitled to call on the bond and receive payment immediately on any dispute arise in 
contract.250  
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 Essentially an unconditional bond is made subject to conditions such as; 251 the 
production of an architect or surveyor or engineer's certificate stating its opinion that 
there is a breach of the contract and the amount stated in the demand is the appropriate 
compensation for the breach; authentication of the signature of the owner in the demand; 
and authentication of the signature of the architect or surveyor or engineer in the 
certificate. 
 
 
Further conditions to an unconditional performance bond arise where the contract 
provides conditions to the payment of the demand (for example, that the contractor is in 
breach and has failed to remedy the breach within X days after receiving notice from the 
owner requiring him to do so). This type of clause creates obligations between the owner 
and contractor separate from the obligations between the owner and the issuer of the 
bond. This could lead to the owner being in breach of contract by calling on the 
apparently unconditional bond. To avoid this problem, it is in the owner's interests that 
the contract does not mention the performance bond or any related conditions.252 
 
 
2.4.3 Difference between conditional and unconditional performance bonds 
 
 
A conditional bond may only be called on actual proof of default and damage, 
such as an arbitration award or court judgment, and the payment will only cover the 
proven loss sustained by the owner or beneficiary up to the amount stated in the bond. 
 
 
An unconditional or demand bond does not require any proof of default, and the 
owner or beneficiary will generally receive payment of the full amount upon the 
presentation of a written statement to the issuer stating that the contractor has failed to 
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 perform. In the absence of fraud and, in certain jurisdictions unconscionable conduct, the 
issuer must pay upon the receipt of a demand provided the demand notice, and any other 
documents required by the bond, is in order. 
 
 
2.5 Nature of Performance Bonds 
 
 
The essence of a true performance bond is that it is an unconditional undertaking 
by a third party to pay the beneficiary upon demand, independent and irrespective of the 
underlying contract between the beneficiary and the principal.253 The issuer of a 
performance bond has primary liability unlike guarantor who has secondary or collateral 
liability.254 The performance bond has been likened to an irrevocable letter of credit255 
and even a promissory note payable on demand.256  
 
 It should be noted that between the principal and the beneficiary, the payment 
under a performance bond is not to be treated as a pre-estimated amount of damages in 
respect of a breach of contract. There should be a final accounting when the rights and 
liabilities under the principal contract are subsequently determined. 257 The possible legal 
bases for such accounting include an implied term of the underlying contract and the 
restitution concept of unjust enrichment.258  
 
 
 As between the bank and the principal, there is invariably a counter indemnity 
given by latter. This indemnity may secured by a deposit of funds or some other security. 
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 The bank’s concern is to pay on demand, without getting drawn into underlying 
transaction and looking to the counter-indemnity or the deposit for reimbursement. The 
counter-indemnity is therefore requiring the principal to pay the bank whatever amount it 
actually pays under the bond. Such intent is likely to be given effect by the court and if 
the principal is required to reimburse even if the performance bond is invalid or illegal.259  
2.5.1 Construction of the Performance Bond  
 
 
Careful consideration should be given to the type of bond suitable for a particular 
party during contract negotiation. 260 Generally, owners should require an unconditional 
bond, with a right to assign and charge the benefit of the bond on the beneficiary. For the 
reasons mentioned above, no conditions regarding the calling of the bond should be 
included in the contract. Contractors should try to insert conditions in respect of the bond 
in the contract. A governing law should be inserted in the bond. The bond should be 
executed as a deed to avoid problems with consideration. Consideration should be given 
to the desired effect of the performance bond and any alternatives (such as liquidated 
damages). The level of comfort sought should be balanced against any potential impact 
on the contract price. The notice is requiring, for example, form of notice and address for 
service of notices. 
 
 
 If for constructing a conditional bond, there must consider rejecting provisions 
requiring the owner to give notice to the issuer of the contractor's default and the owner's 
intention to claim, creating a condition precedent which can invalidate the owner's call if 
the required notice is not given. Beside that, also consider for rejecting provisions giving 
the issuer the right to carry out the works itself. Ensure that the insolvency of the 
contractor is referred to expressly as a default allowing the owner to call the bond. And it 
must be ensured that it is expressly provided that the bond is not to be rendered void due 
to any alteration of the contract between the owner and the contractor. 
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 2.6 Calling the Bonds 
 
 
 It may be quite imperative to word the notice of demand on the performance bond 
in precise and accurate terms. Though as enunciated in the English Court of Appeal of I.E 
Contractors Ltd. v. Lloyd’s Bank Plc and Rafidain Bank261 and adopted by Federal Court 
in Kerajaan Malaysia v. South East Asia Insurance Bhd.262 The doctrine of strict 
compliance normally applicable for letter of credit, may not be strictly applicable in 
performance bonds, depending on construction of the wordings of the bond, it would still 
be prudent, as far as possible, to include the precise wordings of the performance bond in 
the notice of demand or call on the bond.263 
 
 
2.6.1 Calling on an unconditional bond 
 
 
An owner calling on an unconditional bond simply gives a written demand to the 
issuer stating the contractor's failure to perform. The English and Hong Kong courts and 
arbitrators applying the laws of those jurisdictions will generally only intervene if there is 
clear evidence of fraud.264 In Singapore, and some jurisdictions in Australia, 
unconscionability has been established as a further ground upon which the courts or 
arbitrators will impose an injunction to prevent a call. 265  
 
 
In Australia, the suggestion that unconscionable conduct could be a ground for a 
court to intervene in the call of a bond arose in obiter comments266. It was established as a 
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 ground to grant an injunction to prevent a call of a demand bond in the context of Section 
51AA of the Trade Practices Act which provides that: 
 
"A corporation must not, in trade or commerce, engage in conduct that is 
unconscionable within the meaning of the unwritten law, from time to time, of 
the States or Territories.267" 
 
 
Arguably this decision could be extended to find that it is unconscionable to call a 
performance bond when the work it secures has been substantially and properly 
performed and is a significant inroad into the autonomy of performance bonds, although 
this was not the intention of the legislature when drafting the Trade Practices Act.268  
 
 
In contrast, the Singapore Court of Appeal made a clear and conscious decision 
that fraud or unconscionability is the sole criteria for deciding whether an injunction 
should be granted or refused. However, a high degree of strictness applies and mere 
allegations of fraud or unconscionability are insufficient to prevent a call.269 This clearly 
erodes the primacy of the principle of autonomy strictly adhered to by the English and 
Hong Kong courts in the absence of fraud. 
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 2.6.2 Calling on a conditional bond 
 
 
A conditional bond calling is enforcement is unlikely to be achieved quickly 
unless: the default of the contractor is so obvious that it plainly cannot be disputed; and 
no defense or set-off is available to the contractor or surety in answer to the call. The 
difficulty with conditional bonds is the need for proof of actual default and damage 
suffered. A mere assertion of default and damage will not suffice270; and the actual 
amount of damages suffered. Accordingly, it is not recommended legal proceedings be 
commenced to recover bond money unless it is clear that the default and damage is 
undisputable.  
 
 
The beneficiary must accompany the demand with a statement which shows either 
that the contractor has failed to remedy some default under the contract or that the 
contractor’s employment has been terminated. This gives the contractor some comfort; a 
false statement would justify action against the employer for making an unfair call. 271 
 
 
2.7 Grounds of Discharged in Performance Bond 
 
 
The grounds may include: 272 
1. Overpayment 
 
2. Advancing the payment date 
Since such payments will almost invariably be made with full 
knowledge even one installment can be treated as severable so as to be 
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 referable to particular work, in which event the surety will only be that 
extent discharged. 
  
 
3. Alteration of contract terms 
This can take many forms. For example, while mere acquiescence by 
the owner in late completion by the contractor will not discharge a 
surety, an agreement for good consideration giving additional time (as 
opposed to contractual extension of time) will do so, as will one 
varying the work itself. 
 
 
4. Lack of care by the employer 
There are some cases to suggest that a lack of care by the employer 
and/or his professionals as agent resulting in the failure by the 
employer to take steps which the contract with the contractor required 
him to do so to protect his security may operate as a matter of 
causation to reduce or extinguish the extend of the surety’s 
obligations.  
 
 
5. Failure to give notice 
In principle there is so general rule or requirement for notice of default 
to be given by an owner to a bondsman or guarantor, unless the bond 
or guarantee so stipulates. Whether, in that event, the notice 
requirement amount to a condition precedent is a matter of 
construction in law of the bond.  
 
 
 
 
 2.8 Summary 
 
 
 
There is some confusion as to the meaning to be attached to what is commonly 
referred to as the performance bond. First, in terms of its label, it has been variously 
described as a performance bond, performance guarantee, first demand bond or its 
American sibling, the stand-by letter of credit. Second, in terms of application or usage, it 
has been used to secure various stages of the construction process and the document 
concerned is often described with reference to that particular process; examples of these 
would be the tender or bid bond, the advance payment bond, the retention money bond, 
the maintenance bond and so forth. Third, in terms of conditions attached to the call, 
bonds have also been distinguished by whether they payable on demand (described as 
"demand bonds") or only upon proof of default (described as "default bonds").  
  
 
Aside from the payment of money, there is another type of performance bond that 
requires the surety to perform the works left undone or outstanding by the contractor. 
Such a bond is usually given by the parent company of the contractor. This kind of bond 
is not popular with local employers who often prefer cash payment by the surety. If they 
are used at all, they are usually accepted by employers who are multinationals operating 
who has engaged contractors from their home country under arrangements and conditions 
similar to those found in the home country.  
 
 
 
 
 
 
 
 
 2.9 Flowchart on Performance Bond Procedure 
 
 
All flowcharts below are taken from Two Day Course on Legal and Contractual 
Problems in Engineering and Construction Contracts and Their Resolution conducted by 
Ir. Harbans Singh K.S. in on 15th-16th May 2006 at Kompleks Kementerian Kerja Raya, 
Kuala Lumpur.  
 
 
2.9.1 Figure 2.1: Flowchart on Performance Bond Procedural Requirement (Part I) 
 
 
2.9.2 Figure 2.2: Flowchart on Performance Bond Procedural Requirement (Part II) 
 
 
2.9.3 Figure 2.3: Flowchart on Procedure Following Failure to Submit Bond or 
Guarantee 
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Figure 2.2 
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INJUNCTION RELIEF TO RESTRAIN PAYMENT 
OF PERFORMANCE BOND 
 
 
 
 
1.5 Introduction 
 
 
It is not unusual for the contractor to challenge a call on a bond on the ground that 
there was either no breach by the contractor of the underlying contract, or that the 
employer was not entitled to enforce the bond due to the employer's own breach of 
contract.273 In the much-cited Edward Owen Engineering Ltd v Barclays Bank 
International Ltd,274 the Court of Appeal stated that:  
 
Not only where there are substantial breaches of contract, but also when the 
breaches are insubstantial or trivial, in which case they bear the colour of a 
penalty rather than liquidated damages: or even when the breaches are 
merely allegations by the customer without any proof at all: or even when 
the breaches are non-existent.275 
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Therefore, the contractor will seek court assistance.276 The assistance sought would 
usually be in the form of an injunction or other equitable relief discretionary in nature.277  
 
 
 Injunction may be described as court orders forbidding or commanding the person 
to whom they addressed to do something.278  Injunction in performance bond occurred 
wherein surety party in arrangement of bond calling and acquired injunction order from 
the court. The main purpose of this order is to restrain the payment of performance bond 
to beneficiary.279 A court will be reluctant to grant equitable relief unless it can be shown 
that without relief being provided that there will be irreparable damage for which 
damages would not represent adequate compensation.280 Also where a beneficiary is 
based overseas a court may be unwilling to grant an injunction where the question of 
foreign enforcement arises.281 
 
 
 Here the issues that have been stated in Chapter 1 such as: availability of an 
injunction to restrain the surety from paying after a call has been made by the 
beneficiary; availability of an injunction to restrain a beneficiary from receiving payment 
after a demand has been made; availability of an injunction to restrain a beneficiary from 
making claim; and availability of a Mareva injunction to freeze a call.  
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  Therefore, referred to above issues, there are general overview of the injunction 
concepts in Civil Procedure and determined the circumstances of injunctive relief related 
to the issues above. This chapter also will be basis of the case analysis on the court 
principal in dealing with the injunctive relief for restraining payment of performance 
bond.  
 
 
1.6 Injunction Relief in Civil Procedure 
 
 
Pre-trial remedies are remedies available to the litigant before the full trial takes 
place. There are various remedies the litigant can seek from the court before the 
conclusion of the trial.282 Among them are injunctions; detention, preservation or 
inspection of the subject matter; 283 power to take samples; sale of perishable property; 284 
arrest and attachment before judgment; and interim payment. In this chapter, the author 
will ascertain the injunction relief available in the Civil Procedure.  
 
 
An injunction is a judicial order whereby a party is ordered to restrain from doing 
or to do particular act or thing.285 In Sari Artists Film Production Sdn. Bhd. v. Malaysia 
Film Industries Sdn. Bhd.286 Hashim Yeop Sani J said:  
 
‘An injunction is an order of the court to the party addressed to restrain 
from doing a particular act. It is imperative therefore for the plaintiff in 
order to justify the continuance of the injunction to show some connection 
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 between the defendant and the particular act or acts in respect of which the 
injunction was sought’287 
 
There are many descriptions upon the definition of the injunction. There is one from 
Australian writer which define an injunction as an order of an equitable nature restraining 
the person to whom it is directed from performing specific act, or in certain exceptional 
cases which will be considered hereafter, requiring him to perform a specified act. 288 
 
Those descriptions identified above are accurate only in general sense and not 
definitions. For example, an order to one party to pay the other party’s cost whilst within 
the literal words of the above quotations would never be classified by an equity lawyer as 
an injunction.289 All courts orders forbid or command one person to whom they are 
directed to do something, but not all court orders are injunctions. Legal usage alone and 
not logic, decides which court orders can and which cannot, accurately be described as 
injunctions.290 
 
 
3.2.1 Types of Injunction Relief in Civil Procedure  
 
 
Generally, injunctions are of two types: interlocutory and final. The Specific 
Relief Act 1950 employs the term ‘temporary injunction’ to refer to ‘interlocutory 
injunction’; and the term ‘perpetual injunction’ to mean ‘final injunction’.291 A final 
injunction is granted after an inter partes hearing, and as section 51(2)292 provides: 
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  ‘…can only be granted by the decree made at the hearing and upon the 
merits of the suit.’ 
 
There are also other types of injunction that have been judicially recognised: the main 
ones being the Mareva injunction and the Anton Pillar injunction.293  
 
 
 If the purpose of the classification is to distinguish between injunctions which 
forbid and injunctions which command some positive act, they are called prohibitory or 
mandatory respectively. If classified according to the point of the trial at which they are 
granted, they are classified as interim or interlocutory on the one hand ( being limited in 
their terms to last either until further order; or until final hearing of the case; or until the 
final hearing or further order), or final on the other hand. 294  
 
 
 If the purpose is to distinguish those granted against a defendant who has been, 
they are called ex parte and inter partes injunction respectively. Again, quia timet 
injunctions, being injunctions granted against apprehended or threatened wrongs which 
have not yet been committed are often distinguished from injunctions directed against the 
continuance or repetition of a wrong.295  
 
 
 Under our law the jurisdiction to grant injunction is expressed in Chapter IX of 
the Specific Relief Act 1950 (on the law of injunctions generally) which states that 
preventive relief may be granted at the discretion of the court by injunction. The 
injunction may be temporary or perpetual. Temporary injunctions are such as are to 
continue until a specified time, or until the further order of the court. They may be 
granted at any period of a suit, and are granted at any period of a suit, and are regulated 
by the law relating to civil procedure.   
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3.2.2 Distinction between ‘Interim Injunction’ and ‘Interlocutory Injunction.  
 
 
 Interlocutory injunction is an order to preserve a particular set of circumstances 
pending full trial of the matters in disputes. Interim injunction is an order in the nature of 
an ‘interlocutory injunction’ but restraining the defendant only until after a named day or 
further order (usually no more than a few days). There is a clear distinction between both 
types of injunction.   
 
 
3.2.3 Statutory provision 
 
 
 In section 50 of the Specific Relief Act, the section reads as follows:  
 
Preventive relief is granted at the discretion of the court by injunction, 
temporary or perpetual.  
 
This section emphasizes the fact that the granting of both a temporary injunction, as 
well as a perpetual injunction, is at the discretion of the court. However like in the 
granting of all equitable relief, the exercise of this discretion by the courts is in 
accordance with well accepted principles, one of which is that if damages will be an 
adequate remedy, a temporary injunction ought not to be generally granted. 
 
 
 Section 52(2) of Specific Relief Act provides that in granting of perpetual 
injunction under section to prevent the breach of an obligation arising from a contract, 
the court shall be guided by the rules and provisions contained in section 11 to 28 of 
the Specific Relief Act, relating to specific performance. In other words, in granting 
 of perpetual injunction, similar principles and considerations have to be taken into 
account by the court as it would be have in granting of specific performance.296 
 
 
3.2.4 Application for Injunction 
 
 
 An application for the grant of an injunction may be made by any party to a cause 
or matter before or after the trial of the cause or matter, whether or not a claim for the 
injunction was included in that party’s writ, originating summons, counterclaim or third 
party notice, as the case may be. 297 Where the applicant is the plaintiff and the case is 
one of urgency such application may be made ex parte by summons supported by an 
affidavit but, except as foresaid, such application must be made by summons.298 
 
   
 The affidavit in support shall contain a clear and concise statement: (a) of the 
facts giving rise to the claim against the defendant in the proceedings; (b) of the facts 
giving rise to the claim for the interlocutory relief; (c) of the facts relied on as justifying 
application ex parte, including details of any notice given to the defendant or, if none has 
been given, the reason for giving none; (d) of any answer asserted by the defendant (or 
which his is thought likely to assert) either to the claim in the action or to the claim for 
interlocutory relief; (e) of any facts known to the applicant which might lead the Court 
not to grant relief ex parte; (f) of whether any previous similar ex parte application has 
been made to any other judge, and if so, the order made in that previous application and 
(g) of the precise relief sought.299 
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  The plaintiff may not make such an application before the issue of the writ or 
originating summons by which the cause or matter is to be begun except where the case is 
one of urgency, and in that case the injunction applied for may be granted on terms 
providing for the issue of the writ or summons and such other terms, if any, as the court 
thinks fit.300  An order for interim injunction must be in Form 58.301 
 
 
3.2.5 When injunction cannot be granted  
 
 
As specified in section 54 of the Specific Relief Act 1950, an injunction cannot be 
granted when as follows: (a) to stay a judicial proceeding pending at the institution of the 
suit in which the injunction is sought, unless such a restraint is necessary to prevent a 
multiplicity of proceedings; in this section, no order of injunction can be passed which 
will have the effect of staying proceedings or actions in the hands of another branch of 
the High Court. That will be a clear intrusion by one breach of the High Court into the 
conduct of proceeding that were plainly within the control and supervision of another 
breach.302  
 
 
An injunction cannot be granted if to prevent the breach of a contract the 
performance of which would not specially enforced.303 This is similar to the position in 
English law where the general rule is that the courts will not enforce either by specific 
performance or by injunction, a contract for services, either at the request of employers or 
of the employee. The reason is obvious if one party has no faith in the honesty or 
integrity or the loyalty of the other, to force him to serve or to employ that other is a plain 
recipe for disaster. 
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 Others reasons the failure of application injunction such as; (i) when equally 
efficacious relief can certainly be obtained by any other usual mode of proceeding, except 
in the case of breach of trust; (ii) when the conduct of the applicant or his agent has been 
such as to disentitle him to the assistance of the court; (ii) to stay proceeding in a court 
not subordinate to that from which the injunction is sought; (iii) to restrain from applying 
to any legislative body; (iv) to interfere with the public duties of any department of any 
Government in Malaysia, or with the sovereign acts of a foreign Government; (v) to stay 
proceedings in any criminal matter; (vi) to prevent the breach of a contract the 
performance of which it is not reasonably clear that it will be a nuisance; and (vii) to 
prevent a continuing breach in which the applicant has acquiesced. 
 
 
1.7 Circumstances to Issue Injunctive Relief for restraining payment of 
Performance Bond.   
 
 
An injunction is based on a substantive right.304 As Lord Diplock in Siskina 
(Cargo Owners) v. Distois Compania Naviera SA305 has held: 
 
A right to obtain an interlocutory injunction is not a cause of action. 
It cannot stand on its own. It is dependent upon there being pre-existing 
cause of action against the defendant arising out of an invasion, actual or 
threatened by him, of a legal or equitable right of the plaintiff for the 
enforcement of which the defendant is amenable to the jurisdiction of the 
court. The right to obtain an interlocutory injunction is merely ancillary and 
incidental to the pre-existing cause of action.306   
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 These would be some of the very grounds upon which the principal might want to 
restrain payment out under the bond. If the performance bond does not have the strict 
effect of a letter of credit, then the beneficiary would not be entitled to do all that the 
court assumed a priori that he could do.307 The different circumstances may be required 
different types of relief.308 
 
 
3.3.1 Injunction to restrain the surety  
 
 
This ‘autonomy’ principle in letter of credit has generally been adopted as 
applicable to performance bonds where letters of credits are treated as absolute 
undertakings by the banks and autonomous from the contract between the seller and the 
buyer who procured it. Any dispute between the seller and the buyer does not affect the 
bank’s obligation to pay on presentation by the sellers of the right documentation in 
accordance with the terms of the letter of credit.309  
 
 
A good example of this approach to performance bonds is this now famous 
statement by Kerr J. in R. D. Harbottle (Merchantile) Ltd. v. National Westminster Bank 
Ltd.:310 
 
“It is only in exceptional cases that the courts will interfere with the machinery of 
irrevocable obligations assumed by the banks. They are the lifeblood of 
international commerce. Such obligations are regarded as collateral to the 
underlying rights and obligations between the merchants at either end of the bank 
chain . . . Except possibly in clear cases of fraud of which the banks have notice, 
the courts will leave the merchants to settle their disputes . . . The courts are not 
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 concerned with their difficulties to enforce such claims; these are risks which the 
merchants take . . . The machinery and commitments of banks are on a different 
level. They must be allowed to be honoured, free from interference by the courts. 
Otherwise, trust in international commerce could be irreparably damaged.” 
 
 
In the Howe –Richardson Scale v. Polimex-Cekop, 311 stated that letters of credits 
and bank bonds are the lifeblood of commerce and that thrombosis will occur if, unless 
fraud is involved, the courts interfere with the mercantile practice of treating such 
instruments as equivalent of cash in hand. This underlying argument against interference 
is hereafter referred to as the ‘‘thrombosis argument.’’ It is important to note that within 
this general policy of protecting international commerce, the decisions refer to two 
separate ways in which the thrombosis can be brought about: (1) damage to the reputation 
of banks, and (2) undermining the commercial value of bonds. There are therefore two 
separate strands of the thrombosis argument: the ‘‘reputation argument’’ and the ‘‘value 
argument.’’312 
 
 
From the authorities, an applicant invoking the fraud exception for injunctive 
relief against payment by a bank must overcome the following hurdles: (i) notice of the 
call; (ii) manifest fraud; and (ii) the surety (bank) has notice of the fraud. As will soon 
become only too obvious, these are difficulty for the contractor to prevail. Indeed, in the 
United Trading Corporation v. Allied Arab Bank Ltd., 313 Ackner LJ noted that it had 
never been successfully invoked in practice in English law.  
 
 
Thus, although Bennett (1994) classifies Elian and Rabbath v. Matsas and 
Matsas, 314 as a case in which the fraud exception was successfully invoked, Lord Ackner 
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 must have thought otherwise. The situation has not changed in the English courts. It may 
therefore be concluded that the fraud exception to the enforcement of performance bonds 
is only an illusion.  
 
 
A. Notice of Call 
 
 
As precondition of any steps to obtain the injunction, the contractor needs to 
know either that a call is impending or that a claim has been made, but before it is met by 
the bank. In theory, it is possible to produce a contractual structure that prevents calling 
of the bond without specified notice to the contractor of the owner’s intention to make a 
claim. However, it is commercial reality that such notice, as a condition in bond, would 
be unacceptable to owners who would usually, particularly in the context of the 
construction and engineering industries, be in a stronger bargaining position regarding the 
contents of the bond. Prior notice of default to only the bank is a more common 
provision. 
 
 
It may be that the account party (the contractor) is informed of the call by the 
bank before making payment. However, under English law, unless provided for expressly 
in the contract with the bank, there is no obligation on the bank to do this: Esal 
(Commodities) Ltd. and Relton Ltd. v. Oriental Credit Ltd. and Wells Fargo Bank N. A.315 
Except where the account party is insolvent, there is no particular incentive for the bank 
to notify because it can always recoup any payment made under the counter-indemnity.  
 
 
A reputation for such active involvement tends to make the particular bank less 
attractive to project owners for bonding purposes, thus resulting in a loss of business. For 
these reasons banks prefer to pay on demand without any objection. Penn et al. (1987) 
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 wrote that the banks will normally inform the account party of the demand only after 
payment has been made. However, they suggest that the bank may owe its customer a 
fiduciary duty to warn him of these inherent risks before issue of the bond. 
 
 
B. Manifest Fraud 
 
 
The case law suggests that the applicant must establish not only that the call is 
fraudulent, but also that the fraud is manifest. This raises an initial question of what 
constitutes fraud. In GKN Contractors v. Lloyds Bank plc,316 Parker LJ referred to fraud 
of the type alleged in Harbottle (supra), Edward Owen Engineering Ltd. v. Barclays Bank 
International Ltd.,317 and Bolivinter Oil SA. V. Chase Manhattan Bank 318   as ‘‘common 
law fraud,’’ which he described as: 
 
“A case where the named beneficiary presents a claim which he knows at the time 
to be an invalid claim, representing to the bank that he believes it to be a valid 
claim.” 
 
 
An intention on the part of the beneficiary to deceive is therefore inherent in this meaning 
of fraud. However, Parker LJ seemed to suggest another ground for departure from the 
autonomy principle in applications to enjoin the bank from meeting a claim. This is 
where the beneficiary wrongly believes that the claim is valid but the bank knows 
otherwise. 
 
 
In United Trading (supra) , Ackner LJ gave some guidance on what constitutes 
‘‘clear fraud’’ in the following terms:  
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“The evidence of fraud must clear, both as to the fact of fraud and as to the bank’s 
knowledge. This mere assertion or allegation of fraud would not be sufficient. We 
expect the Court to require strong corroborative evidence of the allegation, usually in 
the form of contemporary documents, particularly those emanating from the buyer. In 
general, for the evidence of fraud to be clear, we would also expect the buyer to have 
been given an opportunity to answer the allegation and to have failed to provide any, 
or any adequate answer in circumstances where one could properly be expected. If 
the court considers that on the material available before it the only realistic inference 
(author’s emphasis) to draw is that of fraud, then the seller would have made out a 
sufficient case of fraud.” 
 
 
In the GKN Contractors (supra), Parker LJ formulated the test of clear fraud to 
include instances where the only reasonable inference to be drawn from the 
circumstances of the call is that it is being made fraudulently. An inference can be 
realistic in the sense that it is conceivable in that someone might draw it, and yet it can be 
unreasonable in that the reasonable person would not draw it. It is therefore arguable that 
the Parker standard of proof is higher that the Ackner test. Whether that was the intention 
in GKN Contractors is not clear from the judgment. In a dissenting judgment in 
Themehelp Ltd. v. West, 319 Evans LJ described the Ackner standard as too high. 
 
 
It has been questioned in other jurisdictions whether, considering that the 
injunction usually sought is only interlocutory, i.e., it is of only temporary effect, clear 
fraud is not demanding a higher standard of proof more appropriate to final 
determination. For example, in C.D.N. Research and development Ltd. v. Bank of Nova 
Scotia and Others, 320 a Divisional Court of the Ontario High Court in Canada preferred a 
strong prima facie case of fraud. 
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 C. Bank’s Awareness of Fraud 
 
 
It is a presumption that the bank is not required to investigate whether or not the 
claim is made fraudulently. In the absence of such a duty, as remarked by Lord Denning 
in Edward Owen (supra), the banks will rarely, if ever, be in a position to know whether 
the claim is honest or not. However, it is clear from the above discussion that if the bank 
is not aware of the fraud, an injunction may still be granted on the grounds that the 
circumstances of the demand are such that the only realistic or reasonable inference is 
that the demand is fraudulent. 
 
 
3.3.2 Injunction to restrain a beneficiary  
 
 
On being informed that the owner has made a call on the bond, the contractor may 
choose to seek an injunction restraining the owner from receiving payment. This 
approach does not carry any risk of undermining the reputation of banks. The attitude of 
the English courts to applications for this type of injunction is difficult to state with any 
certainty because there has been no relevant reported case. However, cases from other 
common law jurisdictions have involved such applications.  
 
 
In the Singaporean case of Knaerver Singapore Pte v. UDL Shipbuilding 
(Singapore) Pte Ltd., 321 the court granted an injunction restraining the defendants from 
receiving the payment. The availability of injunctive relief against receipt of the fruits of 
a call was also considered in the Malaysian case of Esso Petroleum Malaysia Inc v. Kago 
Petroleum Sdn Bhd.322 An injunction granted by the High Court of Kuala Lumpur was set 
aside by the Court of Appeal on the grounds that such a injunction based on allegation of 
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 breach of the underlying contract would subvert the commercial value of performance 
bonds. 
 
 
3.3.3 Injunction to restrain a beneficiary from making claim 
 
 
In Themehelp Ltd. v. West, 323 the Court of Appeal decided, by a majority, that in 
appropriate cases the Court may issue an interlocutory injunction against the calling of a 
bond by a beneficiary. This type of injunctive relief is different from the ordinary 
injunction in that it lasts only until determination of a substantive dispute between the 
account party (contractor) and the beneficiary. It is available where, on the facts available 
to the court, it is arguable that the only realistic inference to be drawn from the 
circumstances is that the beneficiary has committed a fraud in connection with the 
underlying contract. 
 
 
The Court of Appeal justified this category of departure from the autonomy 
principle on the grounds that the policy basis of the principle is not applicable where the 
injunction sought is only interlocutory and against the beneficiary rather than the bank. 
Waite LJ said: 
 
“In a case where fraud is raised as between the parties to the main transaction at 
an early stage—before any question of enforcement of the guarantee (as between 
the beneficiary and the guarantor) has yet arisen at all—it does not seem to me 
that the slightest threat is involved to the autonomy of the performance guarantee 
if the beneficiary is injuncted from enforcing it in proceedings to which the 
guarantor is not a party. One can imagine, certainly, circumstances where the 
guarantor might feel moved to express alarm, or even resentment, if the buyer 
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 should obtain—in proceedings to which the guarantor is not a party—injunctive 
relief placing a restriction on the beneficiary’s rights of enforcement. 
But in truth the guarantor has nothing to fear. There is no risk to the integrity of 
the performance guarantee, and therefore no occasion for involving the 
guarantor at that stage in any question as to whether or not fraud is established. 
It amounts to no more, in the final analysis, than an instance of equity intervening 
to restrain the beneficiary— until the day when his conscience stands trial to the 
main hearing—from enforcement of his legal rights against a third party.” 
 
There were strong dissenting comments from Evans LJ. His main objection was that 
allowing the account party to have what he described as ‘‘preemptive strike’’ at the bond 
would generally undermine the commercial value of that type of instrument. 
 
 
Much earlier, the Singaporean judiciary had adopted an even more relaxed 
approach in granting an injunction against a beneficiary in circumstances that did not 
involve fraud. In Royal Design Studio Pte Ltd. v. Chang Developments Pte Ltd., 324 the 
plaintiff contractor contracted with the defendant owner to construct houses. Disputes 
arose concerning allegations of late payment by the owner and delay on the part of the 
contractor, leading to termination of the contract.  
An application for an injunction to restrain the owner from calling a performance 
bond procured by the contractor was granted by Thean J, who distinguished the English 
authorities on the autonomy principle along lines taken later by Waite LJ in 
Themehelp.(supra). However, the subsequent decision in Bocotra Construction Pte and 
Others v. Attorney-General 325 suggests that the moderate approach adopted in the Royal 
Design Studio case was just a temporary blip.  
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 The Bocotra case also involved an attempt by a contractor to restrain a project 
owner from calling a performance bond. The High Court of Singapore refused to grant a 
declaration that the owner could only call the bond if it could prove actual default on the 
part of the contractor. Asserting the traditional dogma on autonomy of the performance 
bond, the Court of Appeal upheld the decision. 
 
 
All of the above cases still leave open the question whether, under English law, an 
injunction is available directly against a beneficiary in circumstances not involving any 
fraud. Unfortunately, in Themehelp (supra), Waite LJ expressly reserved judgment on the 
issue. The answer is therefore that time will tell. 
 
 
3.3.4 Mareva injunction to freeze a call 
 
 
The discussion so far highlights the difficulty of stopping an owner beneficiary of 
a performance bond from calling it. According to the autonomy principle, if there are 
disputes between the contractor and the owner concerning the underlying construction 
contract, they should be the subject of separate proceedings. While in theory this course 
of action as available, there is always the danger that the owner may frustrate execution 
of the judgment under the separate proceedings, even if the court decides for the 
contractor. This can be done either by dissipating his assets within jurisdiction or 
removing them from it. 
 
 
The Mareva injunction, 326 in which this remedy was recognized in English law, 
represents a method of stopping the owner from escaping in this manner. It is an 
interlocutory injunction to restrain a defendant from removing his assets from the 
jurisdiction of the court or from dissipating them pending a trial of an action against him. 
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 Its effect is to freeze temporarily the assets covered by it. The juridical basis of the 
Mareva injunction is now provided for by legislation. The main sanction against failure 
to comply with a Mareva is contempt of court proceedings leading to monetary fines 
and/or even imprisonment. This sanction does not bite unless the defendant is present in 
the jurisdiction of the court. Furthermore, unless the plaintiff is prepared to take steps to 
enforce the ultimate judgment in the foreign jurisdiction, the assets outside jurisdiction 
would be beyond his reach. 
 
 
Various authorities suggest that in principle this type of injunction may be granted 
if the following occurs: 
 
1. The plaintiff has an accrued cause of action against the defendant: 327 
2. The plaintiff is able to show a ‘‘good arguable case’’ in the proposed action 
against the defendant:328  
3. There is real risk of the defendant dissipating or disposing of his assets, thereby 
frustrating execution of judgment:329  
 
 
The transnational nature of bonds and guarantees raises the question of the 
territorial scope of the Mareva injunction. Consider a bond payable overseas. Does the 
English court have jurisdiction to enjoin the beneficiary from dealing with the fruits of 
the call? Intraco Ltd. v. Notis Shipping Corporation (The Bhoja Trader)330, was decided 
on the unchallenged assumption that English courts have no jurisdiction to grant Mareva 
injunctions covering foreign assets.  
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 3.4 Summary 
 
 
 
Injunctions are orders of the court telling a party to a lawsuit to do or not to do a 
certain thing. Injunctive relief should be no more burdensome to the defendants than 
necessary to provide complete relief to the plaintiffs. There are several types of injunctive 
relief where relying on different circumstances such as time, effect from injunction, 
perform negative agreement and special injunction. In construction contract especially 
related to performance bond, there are certain circumstances where injunction is 
permitted by the court.   
 
 
As discussed before, the principle letter of credit has been adopted in performance 
bond where any dispute between principal and beneficiary, the surety still remain in his 
obligation to made payment of the bond. This principle applied in Edward Owen case 
where concluded that 'performance guarantees are virtually promissory notes payable on 
demand' for two reasons; first, a call could be made on a bond and second, had not 
provided the required letter of credit.  
 
 
 Again, the issues on availability of an injunction to restrain the surety from paying 
after a call has been made by the beneficiary; availability of an injunction to restrain a 
beneficiary from receiving payment after a demand has been made; availability of an 
injunction to restrain a beneficiary from making claim; and availability of a Mareva 
injunction to freeze a call considered in order to identifying the circumstances of 
injunctive relief in payment of performance bond. 
 
 
Consequently, the principal seeking grounds for an injunction against the 
guarantor bank will find his pursue an extremely one. The principal will have to adduce 
clear evidence of fraud by the beneficiary, or of which the beneficiary has knowledge. 
This seems to be the position taken in respect of an injunction against the beneficiary as 
 well, although there are the occasional differing views. The only departure from the letter 
of credit cases seems to be in the province of construction of the guarantee. Based on the 
prevailing authority of the IE Contractors case, there is no requirement for the 
application of the doctrine of strict compliance. The requirements of the guarantee are a 
matter of construction.331 
 
 
In Royal Design Studio case has demonstrated judicial will to examine the 
mechanism of a performance bond without being too inhibited by previous dogmatic 
pronouncements. Nonetheless, rooms for argument remain.332 In English cases have been 
decided that an injunction cannot be obtained to restrain a buyer from enforcing a 
performance bond, much as an injunction is not available against the issuing bank, except 
in the case of fraud. 
 
 
 On other hand, if there any injunction against to beneficiary and the surety 
been noticed about it, therefore, the surety has obligation to suspend the payment 
until the injunction was raised by the court. The bank is free to honour the terms of 
the bond unless and until it receives notice of an injunction against the beneficiary. In 
circumstances when disputes arose under the agreement, the plaintiff sought an 
injunction to restrain the defendant from enforcing or forfeiting the security deposit, 
the court referred to the Edward case. And where the injunction was sought against 
the defendant in respect of a letter of credit, the cases of Howe Richardson case will 
be the guidance.  
 
 
 The issuing bank only has two options; it can pay or it can refuse to pay. 
Therefore, when the owner has made a call on the bond, the contractor may choose to 
seek an injunction restraining the owner from receiving payment. In Knaerver Singapore 
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 Pte case, the court granted an injunction restraining the defendants from receiving the 
payment and in Esso Petroleum case, an injunction granted on the grounds that such a 
injunction based on allegation of breach of the underlying contract would subvert the 
commercial value of performance bonds. 
 
 
There had been suggested the availability of injunctions to enjoin a beneficiary 
from calling a bond, not until judgment in Themehelp case that decided the Court may 
issue an interlocutory injunction against the calling of a bond by a beneficiary. This type 
of injunctive relief is different from the ordinary injunction in that it lasts only until 
determination of a substantive dispute between the contractor and the beneficiary.  
 
 
In Royal Design Studio case, an application for an injunction to restrain the owner 
from calling a performance bond procured by the contractor was granted by Thean J, who 
distinguished the English authorities on the autonomy principle along lines taken later by 
Waite LJ in Themehelp case. The Bocotra case also involved an attempt by a contractor 
to restrain a project owner from calling a performance bond. Asserting the traditional 
doctrine on autonomy of the performance bond, the Court of Appeal upheld the decision. 
All of the above cases still leave open the question whether, under English law, an 
injunction is available directly against a beneficiary in circumstances not involving any 
fraud.  
 
 
According to the autonomy principle, if there are disputes between the contractor 
and the owner concerning the underlying construction contract, they should be the subject 
of separate proceedings. The Mareva injunction is an interlocutory injunction to restrain a 
defendant from removing his assets from the jurisdiction of the court or from dissipating 
them pending a trial of an action against him. This sanction does not harm unless the 
defendant is present in the jurisdiction of the court.  
 
  
As has been stated before, this type of injunction may be granted if the following 
occurs: (i) the plaintiff has an accrued cause of action against the defendant; (ii) the 
plaintiff is able to show a ‘‘good arguable case’’ in the proposed action against the 
defendant; and (iii) there is real risk of the defendant dissipating or disposing of his 
assets, thereby frustrating execution of judgment. 
 
 
Those circumstances will be the basis literature for the next chapter on case analysis 
of the court principle in dealing with the injunction relief of performance bond payment.  
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CHAPTER 4 
 
 
 
 
LEGAL PRINCIPLES IN PERFORMANCE BOND 
ON APPLICATION OF INJUNCTION TO RESTRAIN A CALL OR DEMAND 
OF THE BOND   
 
 
 
 
1.8 Introduction.  
 
 
After discussing in the literature part regarding to the performance bond with 
sequence by availability of injunction in performance bond, this chapter will clarify in 
detail whether in disputed cases allowable injunction relief in performance bond and 
guarantees which the naturally could not be challenging by any party because its own 
purposes as a security for the beneficiary. Therefore, here, it discusses the significant 
point of interpretation by the court in certain circumstances that the injunction will be 
permissible to the parties in a performance bond. 
 
 
This chapter will be the legal analysis in this master’s project. Consequently, the 
chapter is done in order to achieve the objective of master’s report. The analysis is a 
documentary analysis which selected from law journals and law reports, i.e. Malayan 
 Law Journal, Singapore Law Report, All England Report, Building Law Report, 
Construction Law Report, etc. 
 
 
4.2 Legal Interpretation on application of Injunction in Performance Bond. 
 
 
The question as whether the performance bond is a conditional or on demand 
becomes an issue and ought to be determining first in the trial which will affect the 
availability of injunction relief to restrain any payment of the performance bond. In 
determining whether it is conditional or otherwise, the court is concerned with the 
contractual construction or interpretation of the bond or guarantee itself.333 
 
 
It has been recognized that performance bonds, particularly, those expressed in 
‘on demand’, stand on a similar footing as irrevocable letters of credit and that an 
injunction restraining a call or payment upon the bond will not be granted unless fraud or 
unconscionability is involved. These principles had been discussed in the following case 
such as Edward Owen Engineering v Barclays Bank International 334, RD Harbottle 
(Mercantile) v National Westminster Bank 335 and Howe Richardson Scale Co v Polimex-
Cekop 336, supplemented by the additional cases of 'The Bhoja Trader';Intraco v Notis 
Shipping Corp of Liberia 337.   
 
 
In England courts approach, they have refusing to grant an interim injunction 
restraining a bank from paying under a performance bond or guarantee. As far as the 
bank is concerned, a performance bond or guarantee operates like a letter of credit and 
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 the bank must honour its obligations thereunder, except in a clear and obvious case of 
fraud, whatever may be the dispute between the contracting parties in relation to the 
performance or the existence of the underlying contract between them; the bank is not 
concerned with such dispute.  
 
 
The disputes could arise in such situations as: (i) a failure by the beneficiary to 
provide an essential element of the underlying contract on which the bond depended; (ii) 
a use wrongly by the beneficiary of the guarantee by failing to act in accordance with the 
purpose for which it had been given; (iii) a total failure of consideration in the underlying 
contract; (iv) a threatened call by the beneficiary for an unconscionable ulterior motive; 
or (v) a lack of an honest or bona fides belief by the beneficiary that the circumstances, 
such as poor performance, against which a performance bond had been provided, actually 
existed.   
 
 
Even though the party may seek the injunctive relief in difference circumstances 
after the dispute arose, there is no distinction between the principles to be applied in the 
cases dealing with attempts to restrain banks from making payment and from those 
dealing with restraint of beneficiaries from calling upon the bond.338  
 
 
4.2.1 Principal of granting the injunction in Performance Bond 
 
 
The principles applicable to granting or refusing an application for an injunction 
to restrict a call on a performance bond by the beneficiary could be summarized as 
follows: (a) an injunction would only be granted in exceptional circumstances; (b) the 
party making the application had to adduce compelling evidence to establish such 
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 exceptional circumstances in spite of the fact that only affidavit evidence could be 
allowed (given the interlocutory nature of the application); and (c) the rules in American 
Cyanamid Co v Ethicon 339 that it was sufficient for a plaintiff to establish that had a good 
arguable claim to the right sought to enforce and that, because the court could not decide 
on the claim on affidavit evidence, it was enough if the plaintiff showed that there was a 
serious question to be tried did not apply. 
 
 
4.2.2 ‘Fraudulent’ or ‘Unconscionable’ conduct in Performance Bond.  
 
 
The sole consideration in the application for an injunction is whether there is 
fraud or unconscionability. The party seeking the injunction would be required to 
establish a clear case of fraud or unconscionability in interlocutory proceedings. It is not 
enough to raise “mere allegations.” An interlocutory injunction will not therefore be 
granted against a bank which has given a bond or guarantee to restrain its payment, since 
the bank must honour it according to its terms, unless it has clear notice or evidence or 
fraud; Edward Owen Engineering Ltd v Barclays Bank International Ltd. 340 As regards 
the standard of proof of fraud, the courts have accepted, for cases involving letters of 
credit, what is known as "the Ackner standard"341 in assessing allegations of fraud in 
applications for interlocutory injunctions. 342  
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 The starting point is in this court's decision Bocotra Construction Pte Ltd v A-G 
(No 2), 343 Karthigesu JA delivered the judgment of the court, after referring to various 
authorities, he concluded thus: 
“In our opinion, whether there is fraud or unconscionability is the sole 
consideration in applications for injunctions restraining payment or calls on 
bonds to be granted. Once this can be established, there is no necessity to 
expend energies in addressing the superfluous question of 'balance of 
convenience'. It does not lie in the mouth of the defendant to claim that 
damages would still somehow be an adequate remedy.” 
 
 
 As affirmed before, in English courts approach that an injunction for restraining a 
call or payment upon the bond will be granted if there is existence of fraud or 
unconscionability.  Therefore, in respect of an injunction which involves restraining the 
call of the performance bond it had been ruled by our Malaysian authorities that it is only 
in ‘exceptional circumstances’ that the courts will interfere with the machinery of 
irrevocable obligations assumed by banks.  
 
 
The "exceptional circumstances" will depend on the facts and circumstances of 
each of the cases. Fraud has been ruled to be an instance of such exceptional 
circumstances.344 In Perkasa Duta Sdn. Bhd. v Perbadanan Kemajuan Negeri Selangor 
345
 it was also held that unconscionable conduct could also be regarded as an exceptional 
circumstances. 
 
 
The question also arose in Olex Focas Pty Ltd v Skodaexport Co Ltd. 346 where 
Batt J considered that there were no grounds for granting the injunction at common law. 
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 He noted that there were only three circumstances in which a documentary credit would 
be restrained. These are (1) when there is a clear case of fraud of which the bank is aware 
at (probably) the time of payment; (2) where the documents are forged; and (3) possibly 
where the underlying contract is illegal. Batt J was of the view that the principles of 
restraining performance bonds were the same as those relating to letters of credit, noting 
that the case of forged documents is unlikely to be relevant to the performance bond. 
 
 
A. Fraud  
 
 
It may be useful to refine a basic approach in respect of the fraud exception, 
which is common in most jurisdictions. Most legal systems uphold the independence 
principle with a great degree of sanctity. However, one can envisage circumstances where 
it would be unconscionable to insist that a bank makes payment to a seller, if the seller 
has been unscrupulous towards the buyer. The issue of fraud is a perfect example.  
 
 
 Fraud in the common law sense implies more than a mere absence of bona fides 
in the claim. It implies an element of dishonesty on the part of the beneficiary, that is to 
say, a case where the beneficiary presents a claim on the performance bond which he 
knows at the time to be invalid or false: GNK Contractors Ltd v Lloyds Bank plc & 
Anor347  
 
 
The usual requirement is that the beneficiary’s fraudulent conduct must be clearly 
established, and that the bank must have knowledge of this fraud before making payment 
on the bond.348 In the matter of United Trading Corporation SA and Murray Clayton Ltd 
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 v Allied Arab Bank 349 it was stated that the mere allegation of fraud would not be 
sufficient.  The court is expected to require strong corroboration of the allegation, usually 
in the form of contemporary documents. 
 
 
Beside that, there is a case where the beneficiary claims on performance bond 
because of facing financial difficulties. In the case of Siemens Integra Transportation 
System Sdn Bhd & Anor v. EKD Construction Sdn Bhd & Anor, 350 the plaintiffs had 
knowledge that the first defendant was going to make a call on the performance bonds. 
The plaintiffs strongly believed that the call was not genuine as the first defendant had 
behaved in a fraudulent or unconscionable manner. This because there is no basis that the 
plaintiffs had breached the agreements as alleged by the first defendant.  
 
 
It was also claimed by the plaintiffs that the first defendant had not paid the 
plaintiffs all the payments due to them for work done. The plaintiffs further contended 
that monies meant for the plaintiffs had been paid to the first defendant by bank and such 
monies should be kept by the first defendant on trust for the plaintiffs. The plaintiffs 
believed that the first defendant was facing severe financial difficulties which would 
result in the monies so held by the first defendant potentially being dissolute. It was 
mainly for those reasons that the plaintiffs applied for the interim injunctive orders 
against the first defendant. The court allowed the plaintiffs' application for an order of 
injunction.  
 
 
The same issues arose in the case Newtech Engineering Construction Pte Ltd v. 
BKB Engineering Constructions Pte Ltd & Others.351  The basis of the applications was 
that the call on the two bonds was made in bad faith and unconscionably as the first 
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 defendants had no honest belief that the plaintiffs had failed to perform their contractual 
obligations. The calls on the bonds were made in bad faith as the first defendants were in 
serious financial difficulties. The calls were made with the intention of using the money 
payable under the bonds to pay their creditors. 
  
 
Hence, the above cases indicate that a fraud exception applied when it is come on 
the call of the bond. The essence of the exception is that the bank can either avoid 
payment, or can be prevented from making payment, if at the time of the presentation of 
the documentation stipulated in the bond where the beneficiary has misrepresented a fact, 
which would otherwise have entitled the bank to avoid making payment on the bond. 
This would entail that the beneficiary, if it had been truthful in its representations, would 
have presented documentation that did not strictly comply with the requirements of the 
letter of credit. This exception is available both as a defence which can be utilised by a 
bank to avoid claims for payment, or as an injunction or interdict obtained by a party to 
prevent the bank from making payment on a bond.352 
 
 
B. Unconscionability as separate from fraud 
 
 
There is a recent line of cases, mostly in the High Court, elaborating on the 
requirement of “unconscionability” as distinct from "fraud". In the decision of the High 
Court in Min Thai Holdings Pte Ltd v Sunlabel & Anor, 353 the court stated that the 
concept of unconscionability “involves unfairness, as distinct from dishonesty or fraud, 
or conduct so reprehensible or lacking in good faith that a court of conscience would 
either restrain the party or refuse to assist the party.” The doctrine that unconscionability 
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 is a separate ground from "fraud" was reiterated by the Court of Appeal in Samwoh 
Asphalt Premix Pte Ltd v Sum Cheong Piling Pte Ltd.354  
 
 
The concept of 'unconscionability' is involves unfairness, as distinct from 
dishonesty or fraud, or conduct of a kind so reprehensible or lacking in good faith that a 
court of conscience would either restrain the party or refuse to assist the party. Mere 
breaches of contract by the party in question (in this case, the first defendant) would not 
by themselves be unconscionable. 
 
 
In Dauphin Offshore Engineering & Trading Pte Ltd, 355 the Court of Appeal 
stated that "what must be shown is a strong prima facie case of unconscionability". Fraud 
and unconscionability are separate grounds for restraining a beneficiary of a performance 
bond from enforcing it 356  
 
 
In Four Seas Construction Pte Ltd v The Tai Ping Insurance Co Limited, 357 that a 
commercial dispute arising out of a building contract should not be unjustifiably elevated 
to the level of fraud or unconscionability.  In this case, the plaintiffs' arguments showed a 
strong prima facie case of unconscionability on the part of the first defendants in calling 
on the two performance bonds in issue. 
 
 
The first defendants failed to explain the discrepancies in their final statements of 
account over the five months between 22 August 2002 and 23 January 2003 where failed 
to show how the costs of removal of surplus earth ballooned from some $ 137,000 in 
August 2002 to about $ 287,000 in January 2003. The changes to the final accounts 
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 appeared to have been randomly made and supported the plaintiffs' contention that they 
were done to show overpayment of an amount suspiciously close to the total amount 
payable under the bonds. 
 
 
The plaintiffs have also produced strong evidence to support their contention that 
they were not in default of their contractual obligations and that there was therefore no 
reason to call on the bonds. The entire circumstances of the case suggested strongly that 
the first defendants had a hidden motive in calling on the bonds. It did not appear to be 
based on any bona fide claim they had against the plaintiffs. Although they staved off the 
attempt to wind them up and were not on the point of financial ruin, they could not be 
said to be in good financial health either. The calls on the bonds appeared to have been 
made to restructure their cash flow problems. For these reasons, the plaintiffs' 
applications for injunctions granted. 
 
 
There also arose the same issue whether the 'unconscionability', apart from 'fraud' 
or not. In the case of New Civilbuild Pte Ltd v Guobena Sdn Bhd & Anor 358 where the 
first defendants thereupon applied to discharge the injunction, and at the inter partes 
hearing the learned judge discharged the injunction on two grounds: first, that there was a 
non-disclosure of material facts by the plaintiffs, and secondly, that there was no 
evidence of fraud on the part of the second defendants and that unconscionability alone 
was not a separate ground for an injunctive relief. 
 
 
In deciding the second ground, the learned judge considered the question whether 
there is a separate ground of 'unconscionability', apart from that of 'fraud', which could 
prevent the defendants from enforcing the bond. Then the judge said that, The term 
'unconscionability' first appeared after a discussion of the question whether the balance of 
convenience test applied in such applications, the court holding that once it is found that 
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 'fraud or unconscionability' is established, there is no need to address the question of 
balance of convenience. Thereafter, the word 'unconscionability' appeared alongside the 
word 'fraud' in two other places. 
 
 
There is a declaration that the performance bond was invalid and unenforceable in 
the case of GHL Pte Ltd v. Unitrack Building Construction Pte Ltd & Anor.359 A drastic 
revision of the contract sum downwards by about 65%, and after revision the sub-
contracts works were taken out of the contract and GHL entered into direct contracts with 
the sub-contractors. In consequence, there were no sub-contracts entered into between 
Unitrack and the sub-contractors, and Unitrack did not have the benefit of similar 
performance bonds from them to back up their performance bond to the extent as 
originally contemplated.  
 
 
As a result of the revision of the contract sum, Unitrack's commitment was 
considerably reduced. Under the contract, GHL was only entitled to a performance bond 
of an amount equal to 10% of the contract sum, and 10% of the contract sum as revised 
was only $ 196,140. By calling on the performance bond for the full amount of $ 578,140 
GHL was in effect seeking to obtain a sum which represented about 30% of the revised 
contract sum. The interim injunction was granted purely on the ground of 
unconscionability. 
 
 
Two matters which the court was addressing. First, on the authorities considered, 
the court was elaborating on what would amount to unconscionability sufficiently grave 
and serious for equity to intervene. That proceeded on the basis that equity would step in 
to prevent the enforcement of any legal right if such enforcement would have been 
unjust. Any allegation of fraud was put aside. Secondly, learned counsel for the first 
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 defendant contended that mere allegations of breaches of contract by the first defendant 
did not amount to unconscionability. 
 
 
However, a contractor who seeks to restrain the employer as beneficiary of the 
performance bond from calling on it must establish a strong prima facie case of 
unconscionability; Liang Huat Aluminium Industries Pte Ltd v. Hi-Tek Construction Pte 
Ltd. 360 It has been suggested that the “current conception of the ground of 
unconscionability by the courts may be unreasonably wide in light of the causes that have 
led to it being introduced as a disjunctive ground for injuncting a call on a performance 
bond”  
 
 
4.2.3 Principal in American Cyanamid Co. v Ethicon Ltd 361 
 
 
It is a correct statement of the law to state that the balance of convenience test 
seeks to weigh the potential prejudice to each party should the court incline either way. 
The principles applicable in determining whether to grant an application for an injunction 
are found in the famous case of American Cyanamid (supra) and it can be summarised as 
follows: (1) whether there is "a serious question to be tried"; (2) whether on the balance 
of convenience it would be just and equitable for the court to issue the injunction. 
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 The principles in American Cyanamid case were set out by Sir John Pennycuick 
in Fellowes & Son v Fisher362 as follows: 
 
1. Provided that the court is satisfied that there is a serious question to be 
tried, there is no rule that the party seeking an interlocutory injunction 
must show a prima facie case; 
2. The court must consider whether the balance of convenience lies in favour 
of granting or refusing interlocutory relief; 
3. 'As to that' the court should first consider whether, if the plaintiff 
succeeds, he would be adequately compensated by damages for the loss 
sustained between the application and the trial, in which case no 
interlocutory injunction should normally be granted; 
4. If damages would not provide an adequate remedy the court should then 
consider whether if the plaintiff fails the defendant would be adequately 
compensated under the plaintiff's undertaking in damages, in which case 
there would be no reason upon this ground to refuse an interlocutory 
injunction; 
5. Then one goes on to consider all other matters relevant to the balance of 
convenience, an important factor in the balance should this otherwise be 
even, being preservation of the status quo. By the expression 'status quo' I 
understand to be meant the position prevailing when the defendant 
embarked upon the activity sought to be restrained. Different 
considerations might apply if the plaintiff delays unduly his application for 
relief; 
6. Finally, and apparently only when the balance still appears even, it may 
not be improper to take into account in tipping the balance the relative 
strength of each party's case as revealed by the affidavit evidence. 
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 4.2.4 Balance of Convenience.  
 
 
Before determining the serious issues to be tried in order to grant the injunction, 
there is a need to identify what is balance of convenience. This because, there is a 
correlation existence between the serious issues to be tried and balance of convenience 
which considering by the court before held the judgment.  
  
 
The balance of convenience test was later described as "the balance of the risk of 
doing an injustice."363 The law develops at rapidity and its moves with the time. 
Accordingly, the American Cyanamid approach seen in the context of performance bonds 
and documentary credit transactions has been displaced and replaced by a test based on 
proof of a "clear case of fraud"364. It seemed that the ground for displacement and to raise 
the level of the test by incorporating an examination of the strength of the evidence to 
that of "clear proof of fraud" was prompted and arose in a situation where an injunction 
was sought against a bank.  
 
 
The 'balance of convenience' has been described as an unfortunate expression by 
Sir John Donaldson MR in Francome v Mirror Group Newspapers Ltd 365 He said: 
 
Our business is justice. Not convenience. We can and must disregard 
fanciful claims by either party. Subject to that, we must contemplate the 
possibility that either party may succeed and must do our best to ensure that 
nothing occurs pending the trial which will prejudice his rights. Since the 
parties are usually asserting wholly inconsistent claims, this is difficult, but 
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 we have to do our best. In so doing, we are seeking a balance of justice, not 
of convenience. 
  
 
In determining where the balance of convenience lies, all relevant factors should 
be considered and given the appropriate weight to each factor. Such weight will vary 
from case to case. Consequently, the court in determining this issue will have an 
unfettered discretion to deal with each case on its own merits. 
 
 
The court must take into account all relevant matters, including the practical 
realities of this case Keet Gerald Francis Noel John v. Mohd Noor @ Harun b. Abdullah 
& Ors. 366 In this case, the plaintiff is applying for a perpetual injunction, not an interim 
injunction. If injunction is granted, the first defendant would be perpetually 
disadvantaged of the payment on the performance bond. The first defendant would be 
unduly prejudiced. That is the immediate effect suffered by the first defendant.  
 
 
On the other hand, if the injunction is not granted, the bank will be obliged to pay 
the amount claimed under the performance bond and as in all other cases involving 
performance bond, would seek to claim the monies so paid from the plaintiff. If that 
happened, the plaintiff may have to defend the claim or to recover the money by way of a 
civil suit either against the first defendant or the bank. The effect on the plaintiff is not 
immediate. 
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 4.2.5 Bone fide Serious Issues to be tried.   
 
 
As had been stated before, the serious issue should be identified before granting 
the injunction in performance bond. This is because the purpose of a performance bond 
was to ensure that a principal performed its obligations. The performance bond was 
governed by the doctrine of independence. Since it was furnished by a financial 
institution not privy to the underlying contract, it was enforceable so long as the 
beneficiary strictly complied with the terms and conditions of the instrument even if there 
were disputes between the parties to the underlying contract. 
 
 
In the case of Alor Janggus Soon Seng Trading Sdn Bhd & Ors v Sey Hoe Sdn 
Bhd & Ors,367 Mohd Jemuri Serjan HB (Borneo) said that firstly, the plaintiffs' case must 
raise serious issues to be tried. If the plaintiffs fail at that point there is clearly no case for 
an injunction. Secondly, the trial of the main suit is likely to take place in the sense that 
the plaintiffs' case shows that they are genuinely concerned to pursue the claim to trial 
and they are seeking the injunction as a means of holding operation pending the trial. 
Once it can be established that there are serious issues to be tried then the other 
guidelines must be invoked. The court has to consider: (a) whether damages are an 
adequate remedy; (b) where does the 'balance of convenience' lie; and (c) are there any 
'special factors'. 
 
 
Further, there are general idea on the serious issues to be tried in performance 
bond which permitted the injunction to restrain the beneficiary for calling and receiving 
payment from the bond. The issues identified are; (i) the beneficiary has a financial 
interest and difficulty which being the intention on calling the bond; (ii) whether the 
challenge on the validity of performance bond is permissible (iii) breach the contract; (iv) 
whether the court allowed LAD amount to be deducted from performance bond; (v) 
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 delayed to complete the works (vi) fraud in other document; and lastly for additional 
discussion on whether security guarantee or security deposit document treated as 
performance bond.  
 
 
A. Financial Interest and Difficulty to call the Performance bond  
 
 
In the case of Bains Harding (Malaysia) Sdn. Bhd. v. Arab-Malaysian Merchant 
Bank Bhd & Ors, 368 there were serious questions for trial in this case where the 
defendants’ refusal to tell the court whether one or more of the defendants had an interest 
in new contractor and disclose the new contract from the court, therefore, the defendants 
were guilty of fraud, and had acted in bad faith and in unconscionable manner. Because 
of that, the plaintiff would be entitled to the order for an interlocutory injunction. The 
court had viewed that it must be true the defendants had used art 20 as a device to 
terminate the contract and so as enjoying the benefit.  
 
 
The fact of case where the plaintiff entered into a contract to carry out certain 
insulation and painting works as subcontractor with the second, third and fourth 
defendants. In that contract, two performance bonds were provided by the plaintiff and 
issued by the first defendant in the form of guarantees. Nevertheless, the case had 
prematurely terminated the contract pursuant to art 20 of the contract.369 There was no 
allegation by the defendants that the plaintiff was in default in the performance of its 
work.  
 
 
After the termination, another contractor took over the plaintiff's work, and the 
defendants demanded the plaintiff to pay its creditors, which the defendants would seek, 
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to terminate the contract for convenience by notice in writing to the plaintiff. 
 payments under the bank guarantees. The plaintiff contended that the defendants were not 
entitled to make such claims because the defendants had conveniently terminated the 
contract, and gave it to new contractor with which the second defendants had a financial 
connection.  
 
 
Another issues applied in the case of HSH Engineering & Construction Sdn. Bhd. 
v. Belton Properties Sdn. Bhd. & Anor 370 where the plaintiff is alleging that the first 
defendant's claim on the performance bond was made as a "threat" to the Plaintiff and 
was "male fide" and "oppressive" i.e. with the intention to create financial difficulty on 
the plaintiff. These allegations are insufficient to establish the element of fraud on part of 
the first defendant in making the claim. For that reason, there is no allegation of fraud 
made by the plaintiff against the first defendant in making its claim under the said 
performance bond. 
 
 
Review of issue  
 
 There is an example of fraud allegation where the beneficiary has intention of 
having interest on call in performance bond. In the Bains Harding (Malaysia) case, the 
defendant was hiding his financial interest in awarding the contract to another contractor. 
Beside that, the call of performance bond for paying his sub-contractor which influenced 
the works by the new contractor. The defendant also discloses the new court from the 
court. Therefore, this acting by defendant is bad faith an in unconscionable manner. And 
if the injunction not be granted the plaintiff would expose to wound up because of 
prematurely termination which not in plaintiff defaults.  
 
 
On the other hand, if there is an intention to create financial difficulty to the 
terminated party could not be determined as fraud allegation because this situation more 
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 to the disputes arisen between party in the contract. In the case HSH Engineering & 
Construction there are evidence to show that dispute existed between the plaintiff and the 
first defendant, particularly with regards to the terms of payment on the essential 
contract, which led the plaintiff to terminate the said contract. Beside that, there also 
availability of alternative remedies which will discuss further afterward. Therefore, 
injunction is not an appropriate order to be granted.  
 
  
B. Invalid and defective performance bond 
 
 
Whether the plaintiff has the locus standi to challenge the validity of the 
performance bond? In the case of Hemis Interco BV Sdn Bhd v Syarikat Pembenaan 
Hashbudin (M) Sdn Bhd 371 where the plaintiff contested the validity of the guarantee 
bond on the grounds that it was not signed by the defendant and that it was also wanting 
in particulars and as such it was defective and invalid. The court had held that, the 
plaintiff cannot challenge the validity of the guarantee bond. Its validity is a matter 
between the main contractor and the insurance company not to plaintiff which sub-
contractor of the works.  
 
 
The same issues arose in this case IJM Construction Sdn. Bhd. v. Cleveland 
Development Sdn. Bhd., 372 the plaintiff argued the performance bond was not signed by 
the defendant, and it was wanting in particulars thereby rendering it defective and invalid; 
and a call on the performance bond by the defendant ought not to have been made 
without reference to the underlying contract bearing in mind that the performance bond 
was collateral to the main contract. 
 
                                               
371
 [1986] 1 MLJ 245 
372
 [2001] MLJU 99 
 V.C. George J. held that the plaintiff cannot challenge the validity of the 
guarantee bond. Its validity was said to be a matter between the defendant and the 
insurance company. It was also held that the insurance company will have to pay out the 
amount guaranteed unless as provided in the agreement of subcontractor was relieved 
from performance by any clause of the contract or by statute or decision of a tribunal.  
 
 
The call of demand need to clarify whether is valid or invalid. The call would 
appear to be invalid because the defendant has failed to give prior notice to the plaintiff 
of its intention to make the call as provided in conditions of the agreement and stating the 
nature of the default for which the claim is being made. It had been discussed in the case 
of PDE Consulting Services Sdn Bhd v. Chuan Cement Industries (M) Sdn Bhd, 373  
 
 
This because on that case, there are following are serious questions to be tried: 
whether on a proper construction or interpretation of the words used in the second bank 
guarantee the defendant must show the plaintiff's negligence or design before the 
defendant can make a call on the second bank guarantee; and whether the defendant can 
make a call on the second bank guarantee without giving prior notice to the plaintiff as 
provided for in the agreement. 
 
 
Therefore, in determining the validity of the performance bond, the proper 
construction or interpretation of the second bank guarantee should be identified. In the 
present case, the court agreed that submissions of the performance bond would appear to 
be a "conditional bond" if the past practice of classifying performance bonds is adopted. 
The past practice of classifying performance bonds is adopted. The reason is because 
unlike a "demand bond" the words used are distinctly different in that the second bank 
guarantee uses the words "the above (defects) are covered in so far as it is shown to be as 
a result of the negligence or design of the contractor." Having considered all the relevant 
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 facts in this case the court is satisfied that the balance of convenience tilts in favour of the 
defendant. 
 
 
Review of issue  
 
 As had been stated above, the validity of the performance bond could be 
challenged because its validity to be a substance between the defendant and the insurance 
company. The insurance company has to pay out the amount guaranteed as provided in 
the agreement was relieved from performance by any clause of the contract or by statute 
or decision of a tribunal; IJM Construction (supra). The same judgment was given in the 
case Hemis Interco BV (supra).  
 
 
 The principle on the challenging on the performance bond has been clarified in 
the case of Bocotra Construction Pte Ltd & Ors v Attorney General (No: 2). 374 That was 
a case of the Court of Appeal of Singapore where it held, inter alia, that a challenge to the 
validity of the performance bond or performance guarantee was not a ground for an 
injunction and that case followed the Supreme Court decision of Esso Petroleum v Kago 
Petroleum Sdn Bhd (supra). That case as well head off from the earlier "judicial thinking" 
in regard to performance bonds as expounded by two Singapore High Court decisions of 
Royal Design Studio v Chang Development 375 and Kvaerner Singapore Pte Ltd v UDL 
Shipbuilding (Pte) Ltd. 376 
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 C. Breach the contract  
 
 
The case of Isyoda (M) Sdn Bhd v. Mimos Bhd,377 the plaintiff failed to complete 
the works under the project on the determined date. According to condition of the bond, 
if the plaintiff fail to exercise or breached the contract, the defendant will give guarantor 
the opportunity to discuss before a decision is made. Clause 2 provides that guarantor 
must pay damages to the defendant the bond profit within three months after receiving 
the notice of demand from the defendant which justified any breach by the plaintiff 
towards his duty under the contract. 
 
 
 The plaintiff objected to the defendant's action to call upon the bond on the 
ground that the works under the project had been completed and claimed the defendant 
was indebted to them. The defendant denied the allegations and insisted that due to the 
plaintiff's delay in completing the works; they were entitled to claim the bond profit. 
 
 
 The court dismissed the plaintiff’s application because the determining issue 
whether the plaintiff or the defendant had breached the contract was not an issue. It was 
not proper if equitable consideration was used to restrain a beneficiary from claiming 
profit under a performance bond except where there is fraud. In this case, the issue of 
fraud was not raised. The plaintiff's allegation that the defendant was indebted to them 
which was considered by the defendant as a serious matter should be adjudicated between 
them. As such, the court could not see how the balance of adaptability favoured the 
injunction prayed for. Furthermore, even if the judgment of the court in the originating 
summons or the decision of the arbitrator favours the plaintiff, damages would be an 
adequate remedy. 
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 In the case of Ten Engineering Sdn Bhd v. Resort Villa Development Sdn Bhd & 
Anor, 378 where the plaintiff argued that the first defendant has breach the contract by 
giving the possession on site not in the stipulated date. The plaintiff alleged that the first 
defendant’s action brought the various changes of the date of completion in informal 
agreement. The defendant also be contended on the late payment and terminated the 
subcontractor for certain works.  
 
 
Referred to the both affidavit, there were serious issues to be tried. It was clearly 
that the project delayed in one and half years and the argument is who should responsible 
on this delayed.  There also an allegation which contended that this delay comes from the 
financial difficulty by plaintiff who not affords to pay his workers and suppliers.   
 
 
Another circumstances occurred in the case of Daewoo Engineering & 
Construction Co. Ltd v. The Titular Roman Catholic Archibishop of Kuala Lumpur379 
where the plaintiff contended that there are serious issues to be tried as follows: (i) the 
defendant had not given the plaintiff any opportunity or adequate opportunity to agree on 
the existence and causation of the alleged damage and the remedial works to be done, 
costs of these works, and given an opportunity to carry out these works; (ii) the demand 
is based upon the fact that the plaintiff failed to renew the guarantee and not upon 
damage to the defendant's property; (iii) the bulk of the sum claimed as damages are in 
fact estimates of future loss and do not take into account the possibility that any damage 
may have been caused by the defendant's own substantial construction itself. 
 
 
These breaches of contract actions are clearly bona fide triable issues for this 
court to decide as enumerated above. At this interlocutory stage of the proceedings, it is 
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 not the function of the court to come to any specific findings of facts or conclusion. As 
long as it is not frivolous or vexatious these should be dealt with at the trial. 
 
 
Review of issue 
 
Upon the selected cases above, there are two circumstances were the breach of the 
contract determined as serious issued to be tried by the court. In Isyoda (M) Sdn Bhd 
(supra) breached the contract was not an issue because there is not proper if equitable 
consideration was used to restrain. Beside that, the plaintiff had failed to show that if the 
defendant was not restrained by injunction, they would suffer harm or losses which 
cannot be compensated and that harm or losses would place them in a situation or 
position which cannot be compensated by damages. 
 
 
It was differed judgment in Ten Engineering Sdn Bhd (supra) where breach of 
contract by first defendant hold as serious issues to be tried which had caused in delayed 
of the works. This breach had occurred losses and damages to the plaintiff. Although 
there were issues to be tried, the court viewed that those issues were not conformable 
with facts for restraining second defendant from made payment that has been claimed by 
the first defendant because the bond is ‘on demand’ where no need to proof the breach of 
contract.  
 
 
Consequently, the injunction for restraining the call of bond in the reasons of 
breach of the contract by either party, the court will consider on the adequate remedies to 
compensation in the breach of court which identifying alternative remedies besides 
giving injunction to restrain because there is no allegation of fraud or unconscionability 
conduct in the calling of the performance bond. Beside that, there is not the function of 
the court to come to any specific findings of facts or conclusion. As long as it is not 
 frivolous or vexatious these should be dealt with at the trial; Daewoo Engineering 
(supra). 
 
 
D. Extended the performance bond period of recovery.   
 
  
 As the delay occurred in completion of works, the performance bond should be 
renewal as the recent date completion of the project. This because the performance bond 
validity period is recoverable all along the construction period which had been stated in 
the contract. Therefore, the principal or beneficiary should be conscious upon this issue. 
If the performance bond is not valid, the calling of the bond will be in complicated 
circumstances. 
 
 
In case Hong Kong Teakwood Ltd v. Hyundai Engineering & Construction Co. 
Ltd. 380 the plaintiffs initiated the present proceedings against the defendants claiming for 
a declaration that on a true construction of the sub-contract the defendants were not 
entitled to enforce the guarantee as extended, or to require a renewal of the same and for 
the necessary injunction. Then, plaintiffs took out an application ex parte for, and were 
granted an interim injunction restraining the defendants from enforcing the guarantee 
against the bank. The defendants applied for the injunction to be discharged. 
 
 
In this case, there are points which attract the court such as; the Clause D of the 
sub-contract provided that a performance bond issued under that clause "shall be current 
for the duration of the sub-contract and shall be renewed if sub-contract completion is 
delayed". The plaintiffs were under an obligation to make good all defects in the sub-
contract works which the defendants, as the main contractor, shall be liable to make good 
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 under the main contract. Therefore the court having considered all the said provisions the 
balance of convenience was clearly in favour of discharging the injunction.  
 
 
There is other circumstances arose in the case of The Brightside Mechanical And 
Electrical Services Group Ltd & Anor v. Standard Chartered Bank & Anor,381 where the 
first plaintiffs' case is as follows: (i) their obligation to provide a performance guarantee 
finished on 30 September 1987 or 30 November 1987 at the latest; (ii) the eleventh 
extension was null and void as it was procured without any consideration, or under a 
mistake or under duress; and the demand made on 26 February 1988 under the eleventh 
extension was bad because the said extension was null and avoid by reason of and, in any 
event, did not comply with the terms of the guarantee and was fraudulently made. 
 
 
Regarding to the first issue, in preambles there is read as the subcontractor shall at 
his own expense provide a performance bond, a specimen of which is attached in the 
appendix. The bond shall be with a bank approved by the contractor and shall be renewed 
if subcontract completion is delayed. If any delay is beyond the control of the contractor, 
the subcontractor shall bear the cost of any additional charges in respect of such renewal. 
Therefore, the words 'if the subcontract completion is delayed' could appear to suggest 
that the performance guarantee relates to the completion of the subcontract works and not 
maintenance during the defects liability period. 
 
 
Review of issue 
 
In the case Hong Kong Teakwood (supra), provided that a performance bond 
issued shall be current for the duration of the sub-contract and shall be renewed if sub-
contract completion is delayed. Otherwise in the case The Brightside Mechanical (supra) 
the bond shall be with a bank approved by the contractor and shall be renewed if 
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 subcontract completion is delayed. If any delay is beyond the control of the contractor, 
the subcontractor shall bear the cost of any additional charges in respect of such renewal. 
 
 
 Upon both cases above, the court will referred to the wording on the said contract 
of guarantees and the main contract for clarifying the obligation to renew the 
performance bond. It could be a serious issue to b tried because it was regarding to the 
rights and obligation in the undertaking contract. This is because there is no exception in 
obligation for non-providing performance bond if the date of completion is extended or 
been delayed by the default party. It could be concluded that, the performance bond 
relates to the date completion of works which should be renewed after being extended.  
 
 
E. Deduct LAD amount from performance bond 
 
 
There is another issue to be tried in the performance bond whether the plaintiff 
could claim LAD from the defendant as certified by the architect and whether the 
plaintiff could deduct the amount from the bank guarantee. In the case Pekeliling 
Triangle Sdn Bhd v. Chase Perdana Berhad, 382  the plaintiff in this case made an 
application for an interim injunction restraining the defendant or its agent from 
withdrawing a sum amounting to RM55, 836,000.00 from bank. Therefore, the plaintiff 
had to show the existence of serious questions to be tried.  
 
 
The stated amount was sought by the plaintiff not to be released from the bank. 
According to Clause 22 of the said agreement any claim of LAD by the plaintiff against 
the defendant is deducting from monies due or to become due to the defendant. But the 
defendant seriously disputed the right of plaintiff to make such deduction. Hence it 
becomes a serious issue to be tried. Secondly, the issue is whether or not the defendant 
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 had fully completed the works which would warrant the architect to issue a Certificate of 
Completion.  
 
 
 The balance of convenience lies in favour of granting the plaintiff the relief 
sought. It must be emphasized that the plaintiff at this stage is not asking for the sum to 
be released to the plaintiff. It merely wanted the money to continue to be kept in the bank 
until its claim for LAD is determined. As such if the plaintiff's claim for it should fail, the 
defendant would be free to withdraw the money from the bank on proof that it had 
actually completed the said works.  
 
 
Review of issue 
 
 As conclusion here, deduction of LAD amount from performance bond is serious 
issue to be tried if existing of disputes in delayed works. This because, the calling on the 
performance bond giving a mean that the principal had completed the works accordingly 
clarified in the contract. But, if there is no completion certificate issued by the consultant 
which will give injustice to the beneficiary upon performance of the contract by the 
principal.  
 
 Therefore, in Pekeliling Triangle (supra), if the money is released to the defendant 
and should the plaintiff's claim succeed, there was no guarantee that the defendant would 
be able to refund the money to the plaintiff. The amount is quite substantial. In the 
circumstances it would be only fair and just if the status quo is maintained. By 
maintaining the status quo it would not cause prejudice to either party. 
 
 
 
 
 
 F. Fraud in other document  
 
 
In the case of Patel Holdings Sdn. Bhd. v. Estet Pekebun Kecil & Anor,383 the 
plaintiffs applied to the court for an injunction restraining the second defendant from 
making payment of the sum of $ 500,000 under guarantees and to restrain the first 
defendant from receiving the same. The main basis of the plaintiffs' claim was that fraud 
was committed by the first defendant in respect of the consent order. 
 
 
The guarantees in this case are performance guarantees and the second defendant 
is obliged to honour them unless it has notice of clear fraud committed by the first 
defendant. The fraud must be on the performance guarantee itself and not on any other 
document. However, the plaintiffs make no such allegation and there is no evidence that 
the claim is fraudulent. 
 
 
After considering all the facts, the court finds that there is no serious question to 
be tried. Even if there is a serious question to be tried, the balance of convenience lies in 
the defendants' favour as the plaintiffs will be adequately compensated by damages for 
the loss sustained if it succeeded in the action. 
 
 
G. Security Guarantee or security deposit document.  
 
   
In the case Kirames Sdn. Bhd. v. Federal Land Development Authority,384 the 
injunction restrained the defendant from enforcing the security deposit or forfeiting the 
said deposit. The security deposit arose from a separate contract between the defendant 
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 and a third party.385 In this case the document in question is called 'security guarantee' 
and in the agreement it is referred to as 'security deposits'. The question that arises here is 
whether a security guarantee or security deposit document can be treated in the same 
manner as performance guarantee or performance bond.  
 
 
Consequently, the court had examined the security guarantee wording which 
states that:  
 
In consideration of your agreeing to grant Kirames Sdn Bhd …..We, Jerneh 
Insurance Corporation Sdn Bhd Limited, having the registered office…….do 
hereby irrevocable and absolutely guarantee that the sum of Ringgit 117, 
535 by way of security deposit under the said contract shall be paid to you 
by us as per the following terms: 
(a) The said sum of Ringgit 117,535 shall be paid by us forthwith on     
demand by you in writing without your having to assign any reason     
whatsoever for such demand; 
      (b)   The said sum of Ringgit 117,535 shall be paid by us forthwith to 
            you irrespective of whether or not there is any dispute between 
            the said contract and yourselves (the Authority) in respect of or 
            relating to the said contract or in respect of any other matter 
            and irrespective of whether or not such said dispute, if any, has 
            been settled, resolved, litigated or adjudicated upon otherwise 
            howsoever. 
  
It is clear that the above document is a guarantee given by guarantor on behalf of the 
plaintiff for the due performance of the contract. The guarantee is an 'on-demand' 
guarantee. 
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The next question to consider is whether the plaintiff is entitled to an order 
restraining the defendant from making a demand for payment in respect of the security 
guarantee. Referred to earlier cases386, there laid down the principle that the court will not 
restrain a bank which gives a performance guarantee, from honouring it according to its 
terms except when there is a clear case of fraud. 
 
 
There are establishment which say that the court will not restrain a defendant who 
is a party to a contract from making a demand for payment under a letter of credit or 
under a performance guarantee. In Hamzeh Malas & Sons v British Imex Industries Ltd 
387
 the plaintiffs complained that that installment was defective and sought an injunction 
to restrain the defendants from realizing the second letter of credit. The learned judge 
refused the application. The plaintiffs appealed and the English Court of Appeal 
dismissed the appeal. The same issue also discussed in Howe Richardson Scale Co Ltd v 
Polimex-Cekop 388 where the Court of Appeal decided that it would be wrong for the 
court to interfere with defendant apparent right under the guarantee to seek payment from 
the bank.389  
 
 
As a conclusion here, the defendant in this case is entitled to demand payment 
under the terms of the security guarantee. Hence, there is no evidence of fraud in this 
case. The injunction granted earlier is therefore set aside. The senior assistant registrar 
will hold an enquiry as to damages suffered by the defendant as a result of the injunction 
and the plaintiff is ordered to pay such damages as assessed to the defendant.  
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4.2.7 Remedies in damages are adequate  
 
 
The question whether or not an injunction should be granted was determined 
solely by asking such questions as these. Is the plaintiff’s undertaking in damages 
adequate? Is remedy in damages against the defendants adequate? 
 
 
In the case of PDE Consulting Services (supra) there is an issue whether damages 
would be an adequate remedy, the court is satisfied that although the plaintiff's claim 
against the defendant is ostensibly for declaratory and injunctive relief’s, it is 
substantially a claim founded on the defendant's alleged breach of contract and, therefore, 
the plaintiff can be adequately compensated by an award of damages in favour of the 
plaintiff at the conclusion of the trial.  
 
 
Having considered that there are no facts forthcoming from the plaintiff to support 
its contention that the plaintiff would suffer irreparable harm or damage because its 
reputation would be seriously injured by the refusal of the court to grant the injunction 
sought for, the court is satisfied that an award of damages would be an adequate remedy 
for the plaintiff. 
 
 
In the case Bains Harding (Malaysia) Sdn. Bhd. v. Arab-Malaysian Merchant 
Bank Bhd & Ors, 390 Further, damages would not be an adequate remedy to the plaintiff 
because if the defendants were allowed to call on the bank guarantees and the bank made 
payment, the plaintiff might not be able to reimburse the bank, as it had been deprived of 
the profits it would have earned had the contract not been terminated. That would expose 
the plaintiff to being wound up. The balance of convenience favoured the plaintiff  
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In the event the plaintiff suffered losses as a result of the bank releasing the 
money to the first defendant under the performance bond, the defendant would be 
adequately compensated by damages through a civil suit. In other words, there are 
alternative remedies available to the plaintiff, if at all it suffers damages. It is well-settled 
law that in cases where there is alternative remedies available, injunction is not an 
appropriate order to be granted: HSH Engineering & Construction (supra). 
 
 
An in the case of IJM Construction (supra) the court stated that two major factors 
propelled it in favour of the plaintiff. Firstly, the issue of "damage to reputation"; and, 
secondly, that there was a very strong prima facie case that the performance bond was 
invalid and void. The "balance of justice" should be the guiding force and applying that 
phrase generously to the factual matrix of the case, the judge order that the interlocutory 
injunction to continue until the conclusion of the trial or the conclusion of the arbitration 
whichever was relevant. That order is in favour of the plaintiff. 
 
  
 It could be concluded that, the court will preventing to grant the injunction on 
performance bond if there is an alternative remedy for damages which adequate to 
compensate by the innocent party. But, it was different circumstances if the calling of 
performance bond by default party will give huge impact to another party. The impact 
might be considered by the court if there is evidence which showed that insolvency will 
be faced by the innocent party. 
 
 
4.3 Summary of Findings  
 
 
 After being analyzing the related cases under the law journals, there are several 
principles involved in interpretation on application of injunction relief in the performance 
bond.   It could be interpreted that mostly the court considered the element of fraud or 
 unconscionably conduct in the facts of the case which regarding to the making a call or 
receiving payment on performance bond. Then, the serious issues should be verified by 
the court on the stipulated disputes that brought by the both parties.  
 
 
There are several issues argued by the prosecutor such as (i) the beneficiary has a 
financial interest and difficulty which being the intention on calling the bond; (ii) whether 
the challenge on the validity of performance bond is permissible (iii) breach the contract; 
(iv) whether the court allowed LAD amount to be deducted from performance bond; (v) 
delayed to complete the works (vi) fraud in other document; and lastly for additional 
discussion on whether security guarantee or security deposit document treated as 
performance bond. But only issue involved fraud and unconscionably conduct confirmed 
by the court as serious issues to be tried.  
 
 
Next, the court will determining where the balance of convenience lies, all 
relevant factors should be considered and given the appropriate weight to each factor. 
Such weight will vary from case to case which are the serious issues that had been 
identified. Consequently, the test from the famous case American Cyanamid (supra) will 
be the basis to the balance of convenience test. Therefore, the court also identified that 
there is an adequate alternative remedy that would satisfy the equity, such as an award of 
monetary compensation. At the end of this, the court will not granting the injunction on 
performance bond.  
 
 
The table shows the summary of the selected court cases according to their issues 
in application of injunction relief on performance bond and guarantees.  
 
  
No 
 
List of Selected Cases 
 
Legal Interpretation in Performance Bond 
on Application of  Injunction to Restrain a call or demand of the bond 
 
 
Fraud 
 
Unconscionably  
conduct 
 
Serious Issues 
to be tried 
Balance of 
Convenience 
 
Alternative 
adequate 
Remedy 
Injunction be 
granted 
 
1 
 
Siemens Integra Transportation 
System Sdn Bhd & Anor v. EKD 
Construction Sdn Bhd & Anor, 
224
 
 
 
√ 
     
√ 
2 
 
Newtech Engineering 
Construction Pte Ltd v. BKB 
Engineering Constructions Pte 
Ltd & Others.225   
 
 
 
 
√ 
    
√ 
3 
 
Samwoh Asphalt Premix Pte Ltd 
v Sum Cheong Piling Pte Ltd.226 
  
√ 
    
√ 
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4 
 
Dauphin Offshore Engineering 
& Trading Pte Ltd, 227 
 
  
√ 
    
√ 
5 
 
Four Seas Construction Pte Ltd 
v The Tai Ping Insurance Co 
Limited, 228 
 
  
√ 
    
√ 
6 
 
New Civilbuild Pte Ltd v 
Guobena Sdn Bhd & Anor 229 
 
  
√ 
    
√ 
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 The analysis showed that: there three principles in refusing and two principles in 
granting an application for an injunction. The two principles for granting an injunction 
are fraud or unconscionably conduct regarding the making o the call or payment. The 
three principles for refusing are one, when there are serious issues to be tried; two, when 
fraud is involved; and here, when there is unconscionably conduct by contractors. 
However, if the court identified that there is an adequate remedy the injunction will not 
be granted. 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 5 
 
 
 
  
 
 
 
 
CHAPTER 5 
 
 
 
 
CONCLUSION AND RECOMMENDATION 
 
 
 
 
 
5.1 Introduction 
 
 
 
The performance bond is an instrument which performs function which similar 
with guarantees but there is essential difference that the obligation to pay is intended to 
be unconditional and independent of the underlying obligation. The objectives of 
performance bond is to secure performance of a contract in the event of non-performance 
or unsatisfactory performance, to provide a right payment of specified amount by a bank 
or some other financial institution. There are different terms used to describe the various 
parties involved in performance bond but the following terms is generally used in this 
report where ‘bank’ is issuer of performance bond; ‘beneficiary’ whose recipient the 
bond and the ‘principal’ also known as applicant or the account party. 
 
 
The use of performance bonds is prevalent in construction and building contract. 
Typically, the owner would require from the main contractor or the subcontractor a 
performance bond to the value of a certain percentage (i.e. 5%) of the contract work. 
Such a bond is usually issued valid for a year subject to annual renewals until the 
completion of the project or the expiry of the maintenance of defect liability period. The 
 extent and nature of the security provided by the bond will depend on its tem and 
conditions.  
  Even in that way, there are possible pitfalls when the time comes to call or 
making demand on the bond. A party may seek to injunctive relief when there are serious 
issues to be tried.245 Injunction in performance bond occurred wherein surety party in 
arrangement of bond calling and acquired injunction order from the court. The main 
purpose of this order is to restrain the payment of performance bond to beneficiary.246  
 
 
  A court will granting the relief if the party can shown without relief there will be 
irretrievable damages which would not represent adequate compensation.247  Beside that, 
the injunction will be given if it is in exceptional circumstances where the courts will 
interfere with the machinery of irrevocable obligations assumed by banks.248 Fraud has 
been ruled to be an instance of such exceptional circumstances.249 
 
 
 Therefore, after discuss on the literature part and examining by case analysis of 
this study at previous chapter, now, this chapter will conclude the study and give some 
recommendation for future study. The objective of the study is to identify legal 
interpretation on the application of injunction to restrain a call of the bond and receiving 
payment in performance bond.  
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 5.2 Conclusion 
 
 
 
After being analyzing the related cases under the law journals, there are several 
principles involved in interpretation on application of injunction relief in the performance 
bond.   It could be interpreted that mostly the court considered the element of fraud or 
unconscionably conduct in the facts of the case which regarding to the making a call or 
receiving payment on performance bond. If fraud and unconscionably conduct identified, 
there is no need any further testing for not granting the injunction relief.  
 
 
The legal interpretation that identified in this study is the court has been inclined 
to depart from position of fraud being the sole of ground of challenge. The matter has 
been approached from two perspectives. First, it is argued that different considerations 
apply if the injunction sought not against the bank but against the beneficiary. The words 
taken from case Themeleph (supra) where Waite LJ stated that, it does not seem to me 
that the slightest is involved to the autonomy of the performance bond if the beneficiary 
is injuncted from enforcing it in proceedings to which the guarantor is not a party. Such 
view had been applied in Singapore and Malaysian courts. The second approach is to 
consider and introduce new grounds of challenge. The Singapore and Malaysian courts 
have accepted unconscionability as additional ground for seeking and injunction against a 
call on a performance bond.   
 
 
 It should be clarified that, although the party may seek the injunction relief in 
differences circumstances after the dispute arose, there is no distinction between the 
principles to be applied in the cases dealing with challenge to prevent banks from making 
payment and dealing with the calling of the bond. Therefore, serious issues should be 
verified by the court on the stipulated disputes that brought by the both parties which 
seeking for the injunction. However, the court considered whether there are existence of 
fraud allegation and unconscionability conduct by the beneficiary of the principal. Beside 
 that, the court clarified whether there is an alternative remedies that more appropriate to 
grant to innocent party rather than allowing an application of injunction relief. This is 
because the performance bond is lifeblood of commerce policy applies whether the 
injunction sought against the bank or against the beneficiary.  
 
 
 Beside that, the court would have to consider whether the balance of convenience 
favours granting or refusing relief. In performance bond context, the considerations 
would include short-term cash flow problems of principal, reputation of the principal in 
having its performance bond called up and potential insolvency of the beneficiary. In 
Malaysia and Singapore courts the balance of convenience test is not applicable in cases 
involving performance bond. This because a higher degree of strictness is required when 
fraud or unconscionability are sought to be established to further require the balance of 
convenience test to be applied would be unessential.  
 
  
Lastly, although there are issues to be tried, if the court identified that there is an 
adequate alternative remedy that would satisfy the equity, such as an award of monetary 
compensation. Injunction is not an appropriate order to be granted.  
 
 
At the end of this study, the author can concluded that, the performance bond 
should remains as security for the party which having equity interest on the performance 
of the contract. Injunction to restrain the calling and obstructing the payment is not 
appropriate method in solving the disputes arose between two parties. It is better to 
identify what the adequate remedies that applicable for recovering the financial loss and 
damages.  
 
 
 
 
 
 
 5.3 Recommendations 
 
 
 
After discussing on the interpretation on application of injunction relief in 
performance bond, the author notice that this study only cover a certain area of the 
injunction relief in performance bond. Therefore, the author also listed several possible 
suggestions which could be carrying out for further study as follow: 
 
1. Widen the scope of the study which not only related to the performance 
bond but injunction relief for retention sum where the purposes of those are 
very similar. 
 
2. Creating another issues in performance bond and relates to the retention sum 
such as whether there are adequate remedies coverable by performance bond 
which only required maximum amount of 5 % from the contract sum. 
 
3. Comparing the performance bond and retention sum in aspect of validity of 
challenging their purposes such as injunction relief to restrain form calling 
and receiving payment. 
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